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Regul ation (FAR) and other directive material contained in
FAC 2001-08 are effective July 29, 2002.



( BLANK PAGE)



ltem

|V

FAC 2001- 08 LIST of SUBJECTS

Title

Definition of “Clainf and Terns
Rel ating to Term nation

Federal Supply Schedul e Order
Di sputes and Incidental Itens

Rel ocati on Costs
Techni cal Anmendnents

Loosel eaf Only Corrections

Page



( BLANK PAGE)



FAC 2001- 08 SUMVARY of | TEMS

Federal Acquisition Grcular (FAC) 2001-08 anends the
Federal Acquisition Regulation (FAR) as specified bel ow

Item | —Definition of “Clainf and Terns Relating to
Term nati on (FAR Case 2000-406)

The purpose of this final rule is to clarify the
applicability of definitions, elimnate redundant or
conflicting definitions, and stream ine the process for
| ocating definitions. This rule is not intended to change the
nmeani ng of any FAR text or clause. Myvenent of various
definitions to FAR 2.101 is not intended to change the
operation of the cost principles and, specifically, the
nmovenent of the definition of “clainf to FAR 2.101 is not
i ntended to change the scope or context of FAR 31.205-
47(f)(1).

This final rule—

* Revises and noves the definitions of “clainf from FAR
33.201; *“continued portion of the contract,” “partia
termnation,” “termnated portion of the contract” from FAR
49.001; and “term nation for conveni ence” from FAR 17. 103;

e Adds a definition of “termnation for default” at FAR
2.101 and a new paragraph (d) at FAR 17.104 that explains the
di stinction between “term nation for conveni ence” and
“cancel |l ation” that was deleted fromthe definition of
“term nation for conveni ence” that was noved from FAR 17. 103;

* Revises FAR 33.213(a) to clarify the distinction
between clains “arising under a contract” and clains “rel ating
to a contract”;

e Revises the definition of “clainf in the FAR cl ause at
52.233-1 to conformto the definition at FAR 2.101; and

* Mkes other editorial revisions for clarity.

Repl acenent pages: 2.1-1 thru 2.1-14; 17.1-1 and 17.1-2;
31.2-31 and 31.2-32; 33.2-1 thru 33.2-4; 49.1-1 and 49.1-2;
52.2-35 and 52.2-36; and 52.2-231 and 52. 2-232.



Item || —Federal Supply Schedul e Order Disputes and I ncidental
Items (FAR Case 1999-614)

This final rule anends the FAR to add policies on
di sputes and incidental itens under Federal Supply Schedul e
contracts and to renove the requirenment to notify GSA when a
schedul e contractor refuses to honor an order placed by a
Government contractor. This rule affects all ordering offices
acquiring supplies or services subject to the procedures of
FAR Subpart 8. 4.

Repl acenent pages: 8.4-1 thru 8.4-4; and 51.1-1 thru 51.1-4.
Item Il —Rel ocation Costs (FAR Case 1997-032)

This final rule anends the relocation cost principle at
FAR 31.205-35. The rule will only affect contracting officers
that price contracts using cost analysis, or that are required
by a contract clause to use cost principles for the
determ nati on, negotiation, or allowance of costs.

The rel ocation cost principle addresses the allowability
of costs incurred by an existing contractor enpl oyee incident
to the permanent change of the enpl oyee’ s assi gned work
| ocation for a period of 12 nonths or nore, or upon
recrui tment of a new enpl oyee. The final rule revises the cost
princi pl e by maki ng al | owabl e paynents for spouse enpl oynent
assi stance and for increased enpl oyee i ncone and Federa
I nsurance Contributions Act taxes incident to all owable
rei nbursed rel ocation costs, increasing the ceiling for
al  owance of m scel |l aneous costs of relocation, and nmaking a
nunber of editorial changes.

Repl acenent pages: 31.2-7 and 31.2-8; and 31.2-23 thru
31. 2- 26.

Iltem | V—Techni cal Anendnents

These anendnents update sections and nmake editori al
changes at FAR 52.202-1, 52.212-3, and 52.225-11.

Repl acenent pages: 52.2-1 and 52.2-2; 52.2-27 thru 52. 2-30;
and 52.2-139 and 52. 2- 140.



LOOSELEAF ONLY CORRECTI ONS

PART 19—SMALL BUSI NESS PROGRAMS

19. 708 [ Corrected]

1. In section 19.708 correct the paragraph designation
“(d)(1)” to read “(c)(3)".

Repl acenent pages: 19.7-7 and 19.7-8.
19.1005 [Corrected]

2. In section 19. 1005 correct the heading of the table
i n paragraph (a) by renoving “Construction (except drudging)”
and addi ng “Construction (except dredging)” in its place.
Repl acenent pages: 19.10-1 and 19. 10- 2.
PART 36—CONSTRUCTI ON AND ARCHI TECT- ENG NEER CONTRACTS
36.502 [Corrected]

3. Correct section 36.502 by renoving the |ast sentence.

Repl acenent pages: 36.5-1 and 36.5-2
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Nore: The FAR i s now segnmented by subparts. The FAR
For exanple, "2.1-1"
Is page 1 of Subpart 2.1, and "2.1-14" is page 14 of

page nunbers reflect FAR Subparts.

Subpart 2.1.

Renove Pages

2.1-1 thru 2.1-14

8.4-1 thru 8.4-4

17.

19.
19.

31.
31.
31.
33.
36.
49.
51.
52.
52.
52.

52.
52.

1-1 and 17.1-2

7-7 and 19.7-8
10-1 and 19.10-2

2-7 and 31.2-8
2-23 thru 31.2-26
2-31 and 31.2-32
2-1 thru 33.2-4
5-1 and 36.5-2
1-1 and 49.1-2
1-1 thru 51.1-4
2-1 and 52.2-2
2-27 thru 52.2-30
2-35 and 52. 2- 36

2-139 and 52. 2-140
2-231 and 52. 2-232

I nsert Pages

2.1-1 thru 2.1-14

8.4-1 thru 8.4-4

17.

19.
19.

31.
31.
31.
33.
36.
49.
51.
52.
52.
52.

52.
52.

1-1 and 17.1-2

7-7 and 19.7-8
10-1 and 19.10-2

2-7 and 31.2-8
2-23 thru 31.2-26
2-31 and 31.2-32
2-1 thru 33.2-4
5-1 and 36.5-2
1-1 and 49.1-2
1-1 thru 51.1-4
2-1 and 52.2-2
2-27 thru 52.2-30
2-35 and 52. 2- 36

2-139 and 52. 2-140
2-231 and 52. 2-232
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SUBPART 2.1—DEFINITIONS

2.101

2.000 Scope of part.

(a) This part—

(1) Defines words and termsthat are frequently used in
the FAR;

(2) Provides cross-references to other definitions in the
FAR of the same word or term; and

(3) Provides for the incorporation of these definitions
in solicitations and contracts by reference.

(b) Other parts, subparts, and sections of this regulation
(48 CFR Chapter 1) may define other words or terms and
those definitions only apply to the part, subpart, or section
where the word or term is defined (see the Index for
locations).

Subpart 2.1—Definitions

2.101 Definitions.

(a) A word or aterm, defined in this section, has the same
meaning throughout this regulation (48 CFR Chapter 1),
unless—

(1) The context in which the word or term is used
clearly requires a different meaning; or

(2) Another FAR part, subpart, or section provides a
different definition for the particular part or portion of the
part.

(b) If a word or term that is defined in this section is
defined differently in another part, subpart, or section of this
regulation (48 CFR Chapter 1), the definition in—

(1) This section includes a cross-reference to the other
definitions, and

(2) That part, subpart, or section applies to the word or
term when used in that part, subpart, or section.

“Acquisition” means the acquiring by contract with
appropriated funds of supplies or services (including con-
struction) by and for the use of the Federal Government
through purchase or lease, whether the supplies or services
are aready in existence or must be created, developed, dem-
onstrated, and evaluated. Acquisition begins at the point
when agency needs are established and includes the descrip-
tion of requirements to satisfy agency needs, solicitation and
selection of sources, award of contracts, contract financing,
contract performance, contract administration, and those
technical and management functions directly related to the
process of fulfilling agency needs by contract.

“Acquisition planning” means the process by which the
efforts of al personnel responsible for an acquisition are
coordinated and integrated through a comprehensive plan for
fulfilling the agency need in atimely manner and at a reason-
able cost. It includes developing the overall strategy for
managing the acquisition.

“Adequate evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Advisory and assistance services’ means those services
provided under contract by nongovernmental sources to sup-

port or improve: organizational policy development; deci-
sion-making; management and administration; program and/
or project management and administration; or R&D activi-
ties. It can also mean the furnishing of professional advice
or assistance rendered to improve the effectiveness of Fed-
eral management processes or procedures (including those of
an engineering and technical nature). In rendering the fore-
going services, outputs may take the form of information,
advice, opinions, aternatives, analyses, evaluations, recom-
mendations, training and the day-to-day aid of support per-
sonnel needed for the successful performance of ongoing
Federal operations. All advisory and assistance services are
classified in one of the following definitional subdivisions:

(1) Management and professional support services,
i.e.,, contractual services that provide assistance, advice or
training for the efficient and effective management and oper-
ation of organizations, activities (including management and
support services for R&D activities), or systems. These ser-
vices are normally closely related to the basic responsibili-
ties and mission of the agency originating the requirement
for the acquisition of services by contract. Included are
efforts that support or contribute to improved organization of
program management, logistics management, project moni-
toring and reporting, data collection, budgeting, accounting,
performance auditing, and administrative technical support
for conferences and training programs.

(2) Studies, analyses and evaluations, i.e., contracted
services that provide organized, analytical assessments/eval-
uations in support of policy development, decision-making,
management, or administration. Included are studies in sup-
port of R&D activities. Also included are acquisitions of
models, methodologies, and related software supporting
studies, analyses or evaluations.

(3) Engineering and technical services, i.e., contractual
services used to support the program office during the acqui-
sition cycle by providing such services as systems engineer-
ing and technical direction (see 9.505-1(b)) to ensure the
effective operation and maintenance of a weapon system or
major system as defined in OMB Circular No. A-109 or to
provide direct support of aweapon system that is essential to
research, development, production, operation or mainte-
nance of the system.

“Affiliates’ means associated business concerns or indi-
vidualsif, directly or indirectly—

(2) Either one controls or can control the other; or

(2) A third party controls or can control both.

“Agency head” or “head of the agency” means the Secre-
tary, Attorney General, Administrator, Governor, Chairper-
son, or other chief official of an executive agency, unless
otherwise indicated, including any deputy or assistant chief
official of an executive agency.

“Alternate” means a substantive variation of a basic pro-
vision or clause prescribed for use in a defined circumstance.
It adds wording to, deletes wording from, or substitutes spec-
ified wording for a portion of the basic provision or clause.

(FAC 2001-08) 2.1-1
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The alternate version of a provision or clause is the basic
provision or clause as changed by the addition, deletion, or
substitution (see 52.105(a)).

“Architect-engineer services,” as defined in 40 U.S.C.
541, means—

(1) Professional services of an architectural or engi-
neering nature, as defined by State law, if applicable, that are
required to be performed or approved by a person licensed,
registered, or certified to provide those services;

(2) Professional services of an architectural or engi-
neering nature performed by contract that are associated with
research, planning, development, design, construction, alter-
ation, or repair of real property; and

(3) Those other professional services of an
architectural or engineering nature, or incidental services,
that members of the architectural and engineering
professions (and individuals in their employ) may logically
or justifiably perform, including studies, investigations,
surveying and mapping, tests, evaluations, consultations,
comprehensive planning, program management, conceptual
designs, plans and specifications, value engineering,
construction phase services, soils engineering, drawing
reviews, preparation of operating and maintenance manuals,
and other related services.

“Assignment of claims’ means the transfer or making
over by the contractor to a bank, trust company, or other
financing ingtitution, as security for aloan to the contractor,
of its right to be paid by the Government for contract
performance.

“Basic research” means that research directed toward
increasing knowledge in science. The primary aim of basic
research is a fuller knowledge or understanding of the sub-
ject under study, rather than any practical application of that
knowledge.

“Best value” means the expected outcome of an acquisi-
tion that, in the Government’s estimation, provides the great-
est overall benefit in response to the requirement.

“Bid sample” means a product sample required to be sub-
mitted by an offeror to show characteristics of the offered
products that cannot adequately be described by specifica-
tions, purchase descriptions, or the solicitation (e.g., balance,
facility of use, or pattern).

“Broad agency announcement” means a genera
announcement of an agency’s research interest including cri-
teria for selecting proposals and soliciting the participation
of al offerors capable of satisfying the Government’s needs
(see 6.102(d)(2)).

“Bundled contract” means a contract where the require-
ments have been consolidated by bundling. (See the defini-
tion of bundling.)

“Bundling” means—

21-2

(1) Consolidating two or more requirements for sup-
plies or services, previously provided or performed under
separate smaller contracts, into a solicitation for a single
contract that is likely to be unsuitable for award to a small
business concern due to—

(i) The diversity, size, or specialized nature of the
elements of the performance specified;

(if) The aggregate dollar value of the anticipated
award;

(iii) The geographical dispersion of the contract
performance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (ii), and (iii) of this definition.

(2) “Separate smaller contract” as used in this defini-
tion, means a contract that has been performed by one or
more small business concerns or that was suitable for award
to one or more small business concerns.

(3) This definition does not apply to a contract that
will be awarded and performed entirely outside of the United
States.

“Business unit” means any segment of an organization, or
an entire business organization that is not divided into seg-
ments.

“Change-of-name agreement” means a lega instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without dis-
turbing the original contractual rights and obligations of the
parties.

“Change order” means a written order, signed by the con-
tracting officer, directing the contractor to make a change
that the Changes clause authorizes the contracting officer to
order without the contractor’s consent.

“Claim” means a written demand or written assertion by
one of the contracting parties seeking, as a matter of right,
the payment of money in a sum certain, the adjustment or
interpretation of contract terms, or other relief arising under
or relating to the contract. However, a written demand or
written assertion by the contractor seeking the payment of
money exceeding $100,000 is not a claim under the Contract
Disputes Act of 1978 until certified as required by the Act.
A voucher, invoice, or other routine request for payment that
is not in dispute when submitted is not a claim. The submis-
sion may be converted to a claim, by written notice to the
contracting officer as provided in 33.206(a), if it is disputed
either as to liability or amount or is not acted upon in area-
sonable time.

“Classified acquisition” means an acquisition in which
offerors must have access to classified information to prop-
erly submit an offer or quotation, to understand the perfor-
mance requirements, or to perform the contract.

“Classified contract” means any contract in which the
contractor or its employees must have access to classified
information during contract performance. A contract may be
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aclassified contract even though the contract document itsel f
isunclassified.

“Classified information” means any knowledge that can
be communicated or any documentary material, regardless
of its physical form or characteristics, that—

(D(i)Is owned by, is produced by or for, or is under the
control of the United States Government; or
(i) Has been classified by the Department of
Energy as privately generated restricted data following the
proceduresin 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accor-
dance with the Atomic Energy Act of 1954.

“Cognizant Federal agency” means the Federal agency
that, on behalf of al Federal agencies, is responsible for
establishing final indirect cost rates and forward pricing
rates, if applicable, and administering cost accounting stan-
dardsfor al contracts in a business unit.

“Commerce Business Daily (CBD)” means the publica-
tion of the Secretary of Commerce used to fulfill statutory
requirements to publish certain public noticesin paper form.

“Commercial component” means any component that isa
commercial item.

“Commercia item” means—

(2) Any item, other than real property, that is of atype
customarily used by the genera public or by non-govern-
mental entities for purposes other than governmenta pur-
poses, and—

(i) Has been sold, leased, or licensed to the general
public; or

(ii) Has been offered for sale, lease, or licenseto the
genera public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements
under a Government solicitation;

(3) Any item that would satisfy acriterion expressed in
paragraphs (1) or (2) of this definition, but for—

(i) Modifications of atype customarily available in
the commercial marketplace; or

(if) Minor modifications of a type not customarily
available in the commercia marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an
item or component, or change the purpose of a process. Fac-
tors to be considered in determining whether a modification
is minor include the value and size of the modification and
the comparative value and size of the final product. Dollar
values and percentages may be used as guideposts, but are
not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the require-
ments of paragraphs (1), (2), (3), or (5) of this definition that
are of atype customarily combined and sold in combination
to the genera public;

(5) Installation services, maintenance services, repair
services, training services, and other servicesif—

(i) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(if) The source of such services provides similar
services contemporaneously to the general public under
terms and conditions similar to those offered to the Federal
Government;

(6) Services of atype offered and sold competitively in
substantial quantities in the commercial marketplace based
on established catalog or market prices for specific tasks per-
formed under standard commercial terms and conditions.
This does not include services that are sold based on hourly
rates without an established catalog or market price for a
specific service performed. For purposes of these services—

(i) “Catalog price” meansapriceincluded in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a
significant number of buyers congtituting the general public;
and

(ii) “Market prices’ means current prices that are
established in the course of ordinary trade between buyers
and sdllers free to bargain and that can be substantiated
through competition or from sources independent of the off-
erors.

(7) Any item, combination of items, or servicereferred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Component” means any item supplied to the Govern-
ment as part of an end item or of another component, except
that for use in—

(1) Part 25, see the definition in 25.003;

(2) 52.225-1 and 52.225-3, see the definition in
52.225-1(a) and 52.225-3(a); and

(3) 52.225-9 and 52.225-11, see the definition in
52.225-9(a) and 52.225-11(a).

“Computer software” means computer programs, com-
puter databases, and related documentation.

(FAC2001-08) 2.1-3
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“Consent to subcontract” means the contracting officer’'s
written consent for the prime contractor to enter into a partic-
ular subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this defini-
tion, the terms “buildings, structures, or other real property”
include, but are not limited to, improvements of all types,
such as bridges, dams, plants, highways, parkways, streets,
subways, tunnels, sewers, mains, power lines, cemeteries,
pumping stations, railways, airport facilities, terminals,
docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canas, and channels. Construction
does not include the manufacture, production, furnishing,
construction, alteration, repair, processing, or assembling of
vessels, aircraft, or other kinds of personal property.

“Continued portion of the contract” means the portion of
a contract that the contractor must continue to perform fol-
lowing a partial termination.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services
(including construction) and the buyer to pay for them. It
includes al types of commitments that obligate the Govern-
ment to an expenditure of appropriated funds and that,
except as otherwise authorized, arein writing. In addition to
bilateral instruments, contracts include (but are not limited
to) awards and notices of awards; job orders or task letters
issued under basic ordering agreements; letter contracts;
orders, such as purchase orders, under which the contract
becomes effective by written acceptance or performance;
and bilateral contract modifications. Contracts do not
include grants and cooperative agreements covered by 31
U.S.C. 6301, et seq. For discussion of various types of con-
tracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and
(2) Assigned preaward functions.

“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfedera
sources. Contracting includes description (but not determi-
nation) of supplies and services required, selection and solic-
itation of sources, preparation and award of contracts, and all
phases of contract administration. It does not include mak-
ing grants or cooperative agreements.

“Contracting activity” means an element of an agency
designated by the agency head and delegated broad authority
regarding acquisition functions.

21-4

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs post-
award functions not assigned to a contract administration
office (except for usein Part 48, see also 48.001).

“Contracting officer” means a person with the authority
to enter into, administer, and/or terminate contracts and
make related determinations and findings. The term
includes certain authorized representatives of the contracting
officer acting within the limits of their authority as delegated
by the contracting officer. “Administrative contracting
officer (ACO)” refersto a contracting officer who is admin-
istering contracts. “Termination contracting officer (TCO)”
refers to a contracting officer who is settling terminated con-
tracts. A single contracting officer may be responsible for
dutiesin any or al of these areas. Reference in this regula-
tion (48 CFR Chapter 1) to administrative contracting officer
or termination contracting officer does not—

(1) Require that a duty be performed at a particular
office or activity; or

(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Conviction” means a judgment or conviction of a crimi-
nal offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
entered upon a plea of nolo contendere. For use in Subpart
23.5, see the definition at 23.503.

“Cost or pricing data’ (10 U.S.C. 2306a(h)(1) and 41
U.S.C. 254b) means al facts that, as of the date of price
agreement or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would rea-
sonably expect to affect price negotiations significantly.
Cost or pricing data are data requiring certification in accor-
dance with 15.406-2. Cost or pricing data are factual, not
judgmental; and are verifiable. While they do not indicate
the accuracy of the prospective contractor’s judgment about
estimated future costs or projections, they do include the
data forming the basis for that judgment. Cost or pricing
data are more than historical accounting data; they are al the
facts that can be reasonably expected to contribute to the
soundness of estimates of future costs and to the validity of
determinations of costs already incurred. They also include
such factors as—

(1) Vendor quotations;

(2) Nonrecurring costs;

(3) Information on changes in production methods and
in production or purchasing volume;

(4) Data supporting projections of business prospects
and objectives and related operations costs;

(5) Unit-cost trends such as those associated with labor
efficiency;

(6) Make-or-buy decisions;

(7) Estimated resources to attain business goal's; and
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(8) Information on management decisions that could
have a significant bearing on costs.

“Cost realism” means that the costs in an offeror’s
proposal—

() Areredigtic for the work to be performed;

(2) Reflect a clear understanding of the requirements;
and

(3) Are consistent with the various elements of the off-
eror’stechnical proposal.

“Cost sharing” means an explicit arrangement under
which the contractor bears some of the burden of reasonable,
allocable, and alowable contract cost.

“Day” means, unless otherwise specified, a calendar day.

“Debarment” means action taken by a debarring official
under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for area
sonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“Descriptive literature” means information provided by
an offeror, such as cuts, illustrations, drawings, and bro-
chures, that shows a product’s characteristics or construction
of a product or explains its operation. The term includes
only that information needed to evaluate the acceptability of
the product and excludes other information for operating or
maintaining the product.

“Design-to-cost” means a concept that establishes cost
elements as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during
the design and devel opment phases and a management disci-
pline throughout the acquisition and operation of the system
or equipment.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where employees of the contractor are pro-
hibited from engaging in the unlawful manufacture, distribu-
tion, dispensing, possession, or use of a controlled substance.

“Effective date of termination” means the date on which
the naotice of termination requires the contractor to stop per-
formance under the contract. If the contractor receives the
termination notice after the date fixed for termination, then
the effective date of termination means the date the contrac-
tor receives the notice.

“Electronic and information technology (EIT)” has the
same meaning as “information technology” except EIT aso
includes any equipment or interconnected system or sub-
system of equipment that is used in the creation, conversion,
or duplication of data or information. The term EIT,
includes, but is not limited to, telecommunication products
(such as telephones), information kiosks and transaction

machines, worldwide websites, multimedia, and office
equipment (such as copiers and fax machines).

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic
mail or messaging, World Wide Web technology, electronic
bulletin boards, purchase cards, electronic funds transfer,
and electronic data interchange.

“Electronic data interchange (EDI)” means a technique
for electronically transferring and storing formatted informa-
tion between computers utilizing established and published
formats and codes, as authorized by the applicable Federal
Information Processing Standards.

“Electronic Funds Transfer (EFT)” means any transfer of
funds, other than a transaction originated by cash, check, or
similar paper instrument, that is initiated through an elec-
tronic terminal, telephone, computer, or magnetic tape, for
the purpose of ordering, instructing, or authorizing a finan-
cia ingtitution to debit or credit an account. The term
includes Automated Clearing House transfers, Fedwire
transfers, and transfers made at automatic teller machines
and point-of-sale terminals. For purposes of compliance
with 31 U.S.C. 3332 and implementing regulations at 31
CFR part 208, the term “electronic funds transfer” includes a
Governmentwide commercial purchase card transaction.

“End product” means supplies delivered under aline item
of a Government contract, except for use in Part 25 and the
associated clauses at 52.225-1, 52.225-3, and 52.225-5, see
the definitions in 25.003, 52.225-1(a), 52.225-3(a), and
52.225-5(a).

“Energy-efficient product” means a product that—

(1) Meets Department of Energy and Environmental
Protection Agency criteria for use of the Energy Star trade-
mark label; or

(2) Isin the upper 25 percent of efficiency for all simi-
lar products as designated by the Department of Energy's
Federal Energy Management Program.

“Energy-savings performance contract” means a contract
that requires the contractor to—

(1) Perform services for the design, acquisition,
financing, installation, testing, operation, and where appro-
priate, maintenance and repair, of an identified energy con-
servation measure or series of measures at one or more
locations;

(2) Incur the costs of implementing the energy savings
measures, including at least the cost (if any) incurred in mak-
ing energy audits, acquiring and installing equipment, and
training personnel in exchange for a predetermined share of
the value of the energy savings directly resulting from imple-
mentation of such measures during the term of the contract;
and

(3) Guarantee future energy and cost savings to the
Government.
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“Environmentally preferable’” means products or services
that have alesser or reduced effect on human health and the
environment when compared with competing products or
services that serve the same purpose. This comparison may
consider raw materials acquisition, production, manufactur-
ing, packaging, distribution, reuse, operation, maintenance,
or disposal of the product or service.

“Executive agency” means an executive department, a
military department, or any independent establishment
within the meaning of 5 U.S.C. 101, 102, and 104(1), respec-
tively, and any wholly owned Government corporation
within the meaning of 31 U.S.C. 9101.

“Facsimile’ means electronic equipment that communi-
cates and reproduces both printed and handwritten material.
If used in conjunction with a reference to a document; e.g.,
facsimile bid, the terms refers to a document (in the example
given, abid) that has been transmitted to and received by the
Government viafacsimile.

“Federal Acquisition Computer Network (FACNET)
Architecture” is a Government system that provides user
access, employs nationally and internationally recognized
data formats, and allows the electronic data interchange of
acquisition information between the private sector and the
Federal Government.

“Federal agency” means any executive agency or any
independent establishment in the legidative or judicia
branch of the Government (except the Senate, the House of
Representatives, the Architect of the Capitol, and any activi-
ties under the Architect’s direction).

“Federally Funded Research and Development Centers
(FFRDC's)” means activities that are sponsored under a
broad charter by a Government agency (or agencies) for the
purpose of performing, analyzing, integrating, supporting,
and/or managing basic or applied research and/or develop-
ment, and that receive 70 percent or more of their financia
support from the Government; and—

(1) A long-term relationship is contemplated,;

(2) Most or all of the facilities are owned or funded by
the Government; and

(3) The FFRDC has access to Government and sup-
plier data, employees, and facilities beyond that common in
anormal contractual relationship.

“Final indirect cost rat€’ means the indirect cost rate
established and agreed upon by the Government and the con-
tractor as not subject to change. It is usually established
after the close of the contractor’s fiscal year (unless the par-
ties decide upon a different period) to which it applies. For
cost-reimbursement research and development contracts
with educational institutions, it may be predetermined; that
is, established for afuture period on the basis of cost experi-
ence with similar contracts, together with supporting data.
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“First article” means a preproduction model, initial pro-
duction sample, test sample, first lot, pilot lot, or pilot mod-
els.

“First article testing” means testing and evaluating the
first article for conformance with specified contract require-
ments before or in the initial stage of production.

“F.0.b.” means free on board. This term is used in con-
junction with a physical point to determine—

(2) The responsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point where title for
goods passes to the buyer or consignee.

“F.0.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, see the definition at 52.247-34(a).

“F.o.b. origin” means free on board at origin; i.e., the
seller or consignor places the goods on the conveyance.
Unless the contract provides otherwise, the buyer or con-
signeeisresponsible for the cost of shipping and risk of loss.
For use in the clause at 52.247-29, see the definition at
52.247-29(a).

“F.o.b.”... (For other types of F.0.b., see 47.303).

“Forward pricing rate agreement” means a written
agreement negotiated between a contractor and the
Government to make certain rates available during a
specified period for usein pricing contracts or modifications.
These rates represent reasonabl e projections of specific costs
that are not easily estimated for, identified with, or generated
by a specific contract, contract end item, or task. These
projections may include rates for such things as labor,
indirect costs, material obsolescence and usage, spare parts
provisioning, and materia handling.

“Forward pricing rate recommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a
forward pricing rate agreement.

“Freight” means supplies, goods, and transportable
property.

“Full and open competition,” when used with respect to a
contract action, means that all responsible sources are per-
mitted to compete.

“Genera and administrative (G&A) expense” means any
management, financial, and other expense which is incurred
by or alocated to a business unit and which isfor the general
management and administration of the business unit as a
whole. G&A expense does not include those management
expenses whose beneficial or causa relationship to cost
objectives can be more directly measured by a base other
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than a cost input base representing the total activity of abusi-
ness unit during a cost accounting period.

“Governmentwide point of entry (GPE)” meansthe single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http://
www.fedbizopps.gov.

“Head of the agency” (see “agency head”).

“Head of the contracting activity” means the official who
has overall responsibility for managing the contracting
activity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administra-
tion, and the Coast Guard, the term also includes any non-
profit research institution that was an integral part of such a
college or university before November 14, 1986.

“HUBZone" means a historically underutilized business
zonethat is an arealocated within one or more qualified cen-
sus tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“Inwriting,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronically transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
asingle, final cost objective, but identified with two or more
final cost objectives or an intermediate cost objective.

“Indirect cost rate’ means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a
given period to direct labor cost, manufacturing cost, or
another appropriate base for the same period (see also “final
indirect cost rate”).

“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR Chapter 1) and its implementing and supple-
menting regulations; for example, pursuant to the Davis-
Bacon Act and its related statutes and implementing regula-
tions, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Healey
Public Contracts Act, the Buy American Act, or the Environ-
mental Protection Acts and Executive orders.

“Information other than cost or pricing data’ means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine
price reasonableness or cost realism. For example, such

information may include pricing, sales, or cost information,
and includes cost or pricing data for which certification is
determined inapplicable after submission.

“Information technology” means any eguipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(1) For purposes of this definition, equipment is used
by an agency if the equipment is used by the agency directly
or is used by a contractor under a contract with the agency
that requires—

(i) Itsuse; or
(ii) To a significant extent, its use in the perfor-
mance of a service or the furnishing of a product.

(2) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and related
resources.

(3) The term “information technology” does not
include any equipment that—

(i) Is acquired by a contractor incidental to a
contract; or

(ii) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, manipula-
tion, management, movement, control, display, switching,
interchange, transmission, or reception of data or informa-
tion. For example, HVAC (heating, ventilation, and air con-
ditioning) equipment, such as thermostats or temperature
control devices, and medical equipment where information
technology is integral to its operation, are not information
technology.

“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government
employees. This definition is a policy determination, not a
legal determination. An inherently governmental function
includes activities that require either the exercise of
discretion in applying Government authority, or the making
of value judgments in making decisions for the Government.
Governmental functions normally fall into two categories:
the act of governing, i.e, the discretionary exercise of
Government authority, and monetary transactions and
entitlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so asto—

(i) Bind the United States to take or not to take
some action by contract, policy, regulation, authorization,
order, or otherwise;
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(ii) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or crimina judicia pro-
ceedings, contract management, or otherwise;

(iii) Significantly affect the life, liberty, or property
of private persons;

(iv) Commission, appoint, direct, or control officers
or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection,
control, or disbursement of Federal funds.

(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
ions, recommendations, or ideas to Government officials.
They aso do not include functions that are primarily minis-
terial and internal in nature, such as building security, mail
operations, operation of cafeterias, housekeeping, facilities
operations and maintenance, warehouse operations, motor
vehicle fleet management operations, or other routine elec-
trical or mechanical services. The list of commercial activi-
tiesincluded in the attachment to Office of Management and
Budget (OMB) Circular No. A-76 is an authoritative, nonex-
clusive list of functions that are not inherently governmental
functions.

“Inspection” means examining and testing supplies or
services (including, when appropriate, raw materials, com-
ponents, and intermediate assemblies) to determine whether
they conform to contract requirements.

“Insurance” means a contract that provides that for a stip-
ulated consideration, one party undertakes to indemnify
another against loss, damage, or liability arising from an
unknown or contingent event.

“Invoice” means a contractor’s bill or written request for
payment under the contract for supplies delivered or services
performed (see also “proper invoice”).

“Irrevocable |etter of credit” means awritten commitment
by afederaly insured financia institution to pay al or part
of a stated amount of money, until the expiration date of the
letter, upon the Government'’s (the beneficiary) presentation
of awritten demand for payment. Neither the financial insti-
tution nor the offeror/contractor can revoke or condition the
letter of credit.

“Labor surplus area’” means a geographical areaidentified
by the Department of Labor in accordance with 20 CFR part
654, subpart A, as an area of concentrated unemployment or
underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantialy in labor surplus areas. Performance is substan-
tially in labor surplus areas if the costs incurred under the
contract on account of manufacturing, production, or perfor-
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mance of appropriate services in labor surplus areas exceed
50 percent of the contract price.

“Latent defect” means a defect that exists at the time of
acceptance but cannot be discovered by a reasonable inspec-
tion.

“List of Parties Excluded from Federal Procurement and
Nonprocurement Programs’ means a list compiled, main-
tained, and distributed by the General Services Administra-
tion containing the names and other information about
parties debarred, suspended, or voluntarily excluded under
the Nonprocurement Common Rule or the Federal Acquisi-
tion Regulation, parties who have been proposed for debar-
ment under the Federal Acquisition Regulation, and parties
determined to beineligible.

“Magjor system” means that combination of elements that
will function together to produce the capabilities required to
fulfill amission need. The elements may include hardware,
equipment, software, or any combination thereof, but
exclude construction or other improvements to real property.
A system isamajor system if—

(1) The Department of Defense is responsible for the
system and the total expenditures for research, development,
test, and evaluation for the system are estimated to be more
than $115,000,000 (based on fiscal year 1990 constant dol-
lars) or the eventual total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(2) A civilian agency isresponsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “mgjor system” established by the
agency pursuant to Office of Management and Budget Cir-
cular A-109, entitled “Major System Acquisitions,” which-
ever is greater; or

(3) The system is designated a “major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Make-or-buy program” means that part of a contractor’s
written plan for a contract identifying those mgjor items to
be produced or work efforts to be performed in the prime
contractor’s facilities and those to be subcontracted.

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy agency
needs.

“Master solicitation” means a document containing spe-
cial clauses and provisions that have been identified as
essential for the acquisition of a specific type of supply or
service that is acquired repetitively.

“May” denotes the permissive. However, the words “no
person may ...” mean that no person is required, authorized,
or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services (except construction), the aggregate amount of



FAC 2001-08 JULY 29, 2002

SUBPART 2.1—DEFINITIONS

2.101

which does not exceed $2,500, except that in the case of con-
struction, the limit is $2,000.

“Micro-purchase threshold” means $2,500.

“Minority Institution” means an institution of higher edu-
cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k), including
aHispanic-serving institution of higher education, as defined
in Section 316(b)(1) of the Act (20 U.S.C. 11014).

“Must” (see“shal”).

“National defense” means any activity related to pro-
grams for military or atomic energy production or construc-
tion, military assistance to any foreign nation, stockpiling, or
space.

“Neutral person” means an impartial third party, who
serves as a mediator, fact finder, or arbitrator, or otherwise
functions to assist the parties to resolve the issues in contro-
versy. A neutral person may be a permanent or temporary
officer or employee of the Federal Government or any other
individual who is acceptable to the parties. A neutral person
must have no official, financial, or personal conflict of inter-
est with respect to the issuesin controversy, unless the inter-
est is fully disclosed in writing to all parties and all parties
agree that the neutral person may serve (5 U.S.C. 583).

“Nondevelopmental item” means—

(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (1) of this defini-
tion that requires only minor modification or modifications
of a type customarily available in the commercia market-
place in order to meet the requirements of the procuring
department or agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraphs (1) or (2) solely
because the item is not yet in use.

“Novation agreement” means alegal instrument—

(1) Executed by the—

(i) Contractor (transferor);
(i) Successor in interest (transferee); and
(iii) Government; and

(2) By which, among other things, the transferor guar-
antees performance of the contract, the transferee assumes
all obligations under the contract, and the Government rec-
ognizes the transfer of the contract and related assets.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers called “bids’ or “sealed bids’; responses to
requests for proposals (negotiation) are offers called “pro-
posals’; however, responses to requests for quotations (sim-

plified acquisition) are “quotations,” not offers.  For

unsolicited proposals, see Subpart 15.6.
“Offeror” means offeror or bidder.

“Option” means a unilateral right in a contract by which,
for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or
may elect to extend the term of the contract.

“Organizationa conflict of interest” means that because
of other activities or relationships with other persons, a per-
son is unable or potentially unable to render impartial assis-
tance or advice to the Government, or the person’'s
objectivity in performing the contract work is or might be
otherwise impaired, or a person has an unfair competitive
advantage.

“Overtime” means time worked by a contractor’'s
employee in excess of the employee's normal workweek.

“Overtime premium” means the difference between the
contractor’s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
include shift premium, i.e., the difference between the con-
tractor's regular rate of pay to an employee and the higher
rate paid for extra-pay-shift work.

“Ozone-depleting substance” means any substance the
Environmental Protection Agency designatesin 40 CFR part
82 as—

(1) Class|, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloro-
form; or

(2) Class Il, including, but not limited to, hydrochlo-
rofluorocarbons.

“Partial termination” means the termination of a part, but
not all, of the work that has not been completed and accepted
under a contract.

“Performance-based contracting” means structuring all
aspects of an acquisition around the purpose of the work to
be performed with the contract requirements set forth in
clear, specific, and objective terms with measurable out-
comes as opposed to either the manner by which the work is
to be performed or broad and imprecise statements of work.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

“Pollution prevention” means any practice that—

(1(i) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(ii) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;
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(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or ather resources; or

(3) Protects natural resources by conservation.

“Possessions’ includes the Virgin Idlands, Johnston
Island, American Samoa, Guam, Wake Isand, Midway
Island, and the Guano Islands, but does not include Puerto
Rico, leased bases, or trust territories.

“Power of attorney” means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship,
an instrument under seal that appoints an attorney-in-fact to
act in behalf of a surety company in signing bonds (see aso
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by infor-
mation that, compared with that opposing it, leads to the con-
clusion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amountsto be paid for supplies or services.

“Procurement” (see “acquisition”).

“Procuring activity” means a component of an executive
agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency reg-
ulations specify otherwise, the term “procuring activity” is
synonymous with “ contracting activity.”

“Projected average l0ss” means the estimated long-term
average loss per period for periods of comparable exposure
to risk of loss.

“Proper invoice” means an invoice that meets the mini-
mum standards specified in 32.905(b).

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Quadlification requirement” means a Government
requirement for testing or other quality assurance demonstra-
tion that must be completed before award of a contract.

“Qualified products list (QPL)" means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Receiving report” means written evidence that indicates
Government acceptance of supplies delivered or services
performed (see Subpart 46.6). Receiving reports must meet
the requirements of 32.905(c).

“Recovered materia” means waste materials and by-
products recovered or diverted from solid waste, but the term
does not include those materials and by-products generated
from, and commonly reused within, an original manufactur-
ing process. For use in Subpart 11.3 for paper and paper
products, see the definition at 11.301.
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“Renewable energy” means energy produced by solar,
wind, geothermal, and biomass power.

“Renewabl e energy technology” means—

(1) Technologies that use renewable energy to provide
light, heat, cooling, or mechanical or electrical energy for
usein facilities or other activities; or

(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive
solar design.

“Residual value’” means the proceeds, less removal and
disposal costs, if any, realized upon disposition of atangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if
the asset is traded in on another asset. The estimated resid-
ual valueisa current forecast of the residua value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit ser-
vices at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or ser-
vice. Theterm includes—

(1) Government-owned contractor-operated (GOCO)
facilities; and

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—

(i) A majority ownership; or

(i) Less than a majority ownership, but over which
it exercises control.

“Self-insurance” means the assumption or retention of the
risk of loss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of
the executive agency, including implementation of the
unique acquisition policies, regulations, and standards of the
executive agency.

“Service-disabled veteran-owned small business con-
cern’—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by
one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans, and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
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erans or, in the case of aveteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.

“Shipment” means freight transported or to be trans-
ported.

“Shop drawings’ means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or
both of the following:

(1) The proposed fabrication and assembly of struc-
tural elements.

(2) The instdlation (i.e, form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy
that is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individual, indicates a
present intention to authenticate the writing. This includes
electronic symbols.

“Simplified acquisition procedures’ means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except that in the case of any contract to be awarded and per-
formed, or purchase to be made, outside the United States in
support of a contingency operation (as defined in 10 U.S.C.
101(a)(13)) or a humanitarian or peacekeeping operation (as
defined in 10 U.S.C. 2302(8) and 41 U.S.C. 259(d)), the
term means $200,000.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than 500
employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in 13
CFR part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-
23(a) for joint ventures under the price evaluation adjust-
ment for small disadvantaged business concerns), means an
offeror that represents, as part of its offer, that it is a small

business under the size standard applicable to the acquisi-
tion; and either—

(1) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individua
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It isidentified, on the date of its representation,
as a certified small disadvantaged business concern in the
data base maintained by the Small Business Administration
(PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged busi-
ness concern in accordance with 13 CFR part 124, subpart B,
and a decision on that application is pending, and that no
material change in disadvantaged ownership and control has
occurred since it submitted its application. In this case, a
contractor must receive certification as a small disadvan-
taged business by the Small Business Administration prior to
contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiat-
ing with only one source.

“Solicitation” means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid
procedures are caled “invitations for bids.” Solicitations
under negotiated procedures are called “requests for propos-
als.” Solicitations under simplified acquisition procedures
may require submission of either a quotation or an offer.

“Solicitation provision or provision” means a term or
condition used only in solicitations and applying only before
contract award.

“Source selection information” means any of the follow-
ing information that is prepared for use by an agency for the
purpose of evaluating a bid or proposal to enter into an
agency procurement contract, if that information has not
been previously made available to the public or disclosed
publicly:

(1) Bid prices submitted in response to an agency invi-
tation for bids, or lists of those bid prices before bid opening.

(2) Proposed costs or prices submitted in response to
an agency solicitation, or lists of those proposed costs or
prices.

(3) Source selection plans.

(4) Technical evaluation plans.

(5) Technical evaluations of proposals.
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(6) Cost or price evaluations of proposals.

(7) Competitive range determinations that identify pro-
posals that have a reasonable chance of being selected for
award of a contract.

(8) Rankings of bids, proposals, or competitors.

(9) Reports and evaluations of source selection panels,
boards, or advisory councils.

(10) Other information marked as “Source Selection
Information—See FAR 2.101 and 3.104” based on a case-
by-case determination by the head of the agency or the con-
tracting officer, that its disclosure would jeopardize the
integrity or successful completion of the Federal agency pro-
curement to which the information relates.

“Special competency” means a special or unique capabil-
ity, including qualitative aspects, developed incidental to the
primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“State and local taxes’ means taxes levied by the States,
the District of Columbia, Puerto Rico, possessions of the
United States, or their political subdivisions.

“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantialy the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to pre-
pare and utilize a variation of that provision or clause to
accommodate requirements that are peculiar to an individual
acquisition; provided that the variation includes the salient
features of the FAR provision or clause, and is not inconsis-
tent with the intent, principle, and substance of the FAR pro-
vision or clause or related coverage of the subject matter.

“ Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies’” means all property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the alteration or installation
of any of the foregoing.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of a principal to satisfy acon-
tractual obligation. The types of sureties referred to are as
follows:

(1) Anindividual surety isone person, as distinguished
from a business entity, who is liable for the entire pena
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

21-12

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liabil-
ity for each surety may be stated.

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is “ suspended.”

“Task order” means an order for services placed against
an established contract or with Government sources.

“Taxpayer |dentification Number (TIN)” means the num-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a
Socia Security Number or an Employer Identification Num-
ber.

“Termination for convenience” means the exercise of the
Government’s right to completely or partially terminate per-
formance of work under a contract when it isin the Govern-
ment’s interest.

“Termination for default” means the exercise of the Gov-
ernment’s right to completely or partialy terminate a con-
tract because of the contractor’s actual or anticipated failure
to perform its contractual obligations.

“Terminated portion of the contract” means the portion of
a contract that the contractor is not to perform following a
partial termination. For construction contracts that have
been completely terminated for convenience, it means the
entire contract, notwithstanding the completion of, and pay-
ment for, individual items of work before termination.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements
under a Government contract to which it is allocable.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that—

(2) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—

(i) Is the product of original thinking submitted
confidentially by one source;

(i) Contains new, novel, or changed concepts,
approaches, or methods;

(iii) Was not submitted previously by another; and

(iv) Is not otherwise available within the Federal
Government.

(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except asfollows:

(1) For use in Subpart 22.8, see the definition at
22.801.

(2) For use in Subpart 22.10, see the definition at
22.1001.

(3) For use in Subpart 22.13, see the definition at
22.1301.
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2.101

(4) For use in Part 25, see the definition at 25.003.
(5) For use in Subpart 47.4, see the definition at
47.401.

“Unsolicited proposa” means a written proposal for a
new or innovative idea that is submitted to an agency on the
initiative of the offeror for the purpose of obtaining a con-
tract with the Government, and that is not in response to a
request for proposals, Broad Agency Announcement, Small
Business Innovation Research topic, Small Business Tech-
nology Transfer Research topic, Program Research and
Development Announcement, or any other Government-ini-
tiated solicitation or program.

“Value engineering” means an analysis of the functions of
a program, project, system, product, item of equipment,
building, facility, service, or supply of an executive agency,
performed by qualified agency or contractor personnel,
directed at improving performance, reliability, quality,
safety, and life-cycle costs (Section 36 of the Office of Fed-
eral Procurement Policy Act, 41 U.S.C. 401, et seq.). For use
in the clause at 52.248-2, see the definition at 52.248-2(b).

“Value engineering change proposal (VECP)'—

(1) Means a proposal that—
(i) Requires a change to the instant contract to
implement; and
(i) Results in reducing the overall projected cost to
the agency without impairing essential functions or charac-
teristics, provided, that it does not involve a change—

(A) In deliverable end item quantities only;

(B) In research and development (R&D) items
or R&D test quantities that are due solely to results of previ-
ous testing under the instant contract; or

(C) To the contract type only.

(2) For usein the clauses at—

(i) 52.248-2, see the definition at 52.248-2(b); and
(ii) 52.248-3, see the definition at 52.248-3(b).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin materia” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new
technology will become, a source of raw materials.

“Warranty” means a promise or affirmation given by a
contractor to the Government regarding the nature, useful-
ness, or condition of the supplies or performance of services
furnished under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see “in writing”).
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8.404

Subpart 8.4—Federal Supply Schedules

8.401 General.

(8) The Federal Supply Schedule program, directed and
managed by the General Services Administration (GSA),
provides Federal agencies with a simplified process for
obtaining commonly used commercial supplies and services
at prices associated with volume buying (also see 8.001).
Indefinite delivery contracts (including requirements con-
tracts) are established with commercial firmsto provide sup-
plies and services at stated prices for given periods of time.
Similar systems of schedule-type contracting are used for
military items managed by the Department of Defense.
These systems are not included in the Federal Supply Sched-
ule program covered by this subpart.

(b) The GSA schedule contracting office issues publica-
tions, entitled Federal Supply Schedules, containing the
information necessary for placing delivery orders with
schedule contractors. Ordering offices issue delivery orders
directly to the schedule contractors for the required supplies
and services. Ordering offices may reguest copies of sched-
ules by completing GSA Form 457, FSS Publications Mail-
ing List Application, and mailing it to the—

GSA Centralized Mailing List Service (7CAFL)
PO. Box 6477
Fort Worth, TX 76115.

Copies of GSA Form 457 also may be obtained from this
address.

(c) GSA offers an on-line shopping service called “GSA
Advantage!” that enables ordering offices to search product
specific information (i.e., national stock number, part num-
ber, common name), review delivery options, place orders
directly with contractors (or ask GSA to place orders on the
agency’s behalf), and pay contractors for orders using the
Governmentwide commercial purchase card (or pay GSA).
Ordering offices may access the “GSA Advantage!” shop-
ping service by connecting to the Internet and using a web
browser to connect to the Acquisition Reform Network
(http://lwww.arnet.gov) or the GSA, Federal Supply Service
(FSS) Home Page (http://www.fss.gsa.gov). For more infor-
mation or assistance, contact GSA at Internet e-mail address:
gsa.advantage@gsa.gov.

(d) For administrative convenience, an ordering office
contracting officer may add items not on the Federal Supply
Schedule (also referred to as open market items) to a Federal
Supply Schedule blanket purchase agreement (BPA) or an
individual task or delivery order only if—

(1) All applicable acquisition regulations pertaining to
the purchase of the items not on the Federal Supply Schedule
have been followed (e.g., publicizing (Part 5), competition
reguirements (Part 6), acquisition of commercial items (Part
12), contracting methods (Parts 13, 14, and 15), and small
business programs (Part 19));

(2) The ordering office contracting officer has deter-
mined the price for the items not on the Federal Supply
Scheduleisfair and reasonable;

(3) The items are clearly labeled on the order as items
not on the Federa Supply Schedule; and

(4) All clauses applicable to items not on the Federal
Supply Schedule are included in the order.

8.402 Applicability.

Procedures in this subpart apply to orders placed against
Federal Supply Schedules. Occasionally, GSA may estab-
lish special ordering procedures. The affected Federal Sup-
ply Schedules will outline these procedures.

8.403 [Reserved]

8.404 Using schedules.

(a) General. Parts 13 and 19 do not apply to orders placed
against Federal Supply Schedules, except for the provision at
13.303-2(c)(3). Orders placed against a Multiple Award
Schedule (MAS), using the procedures in this subpart, are
considered to be issued using full and open competition (see
6.102(d)(3)). Therefore, ordering offices need not seek fur-
ther competition, synopsize the requirement, make a separate
determination of fair and reasonable pricing, or consider
small business programs. GSA has aready determined the
prices of items under schedule contracts to be fair and rea
sonable. By placing an order against a schedule using the
procedures in this section, the ordering office has concluded
that the order represents the best value and resultsin the low-
est overall cost alternative (considering price, special fea
tures, administrative costs, etc.) to meet the Government's
needs.

(b) Ordering procedures for optional use schedules—

(1) Orders at or below the micro-purchase threshold. Place
orders at or below the micro-purchase threshold with any
Federal Supply Schedule contractor.

(2) Orders exceeding the micro-purchase threshold but
not exceeding the maximum order threshold. Place orders
with the schedule contractor that can provide the supply or
service that represents the best value. Before placing an
order, consider reasonably available information about the
supply or service offered under MAS contracts by using the
GSA Advantage! on-line shopping service, or by reviewing
the catalogs or pricelists of at |east three schedule contractors
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(see 8.404(b)(6)). Select the delivery and other options avail-
able under the schedule that meet the agency's needs. When
selecting the supply or service representing the best value,
the ordering office may consider—

(i) Special features of the supply or service required
for effective program performance;

(i) Trade-in considerations;
(iii) Probable life of the item selected as compared
with that of a comparable item;

(iv) Warranty considerations;
(v) Maintenance availability;
(vi) Past performance; and

(vii) Environmental and energy efficiency consider-
ations.

(3) Orders exceeding the maximum order threshold.
Each schedule contract has an established maximum order
threshold. This threshold represents the point where it is
advantageous for the ordering office to seek a price reduc-
tion. In addition to following the procedures in paragraph
(b)(2) of this section and before placing an order that
exceeds the maximum order threshold—

(i) Review additional schedule contractors' catalogs
or pricelists, or use the GSA Advantage! on-line shopping
service;

(i) Based upon theinitia evaluation, generally seek
price reductions from the schedul e contractor(s) appearing to
provide the best value (considering price and other factors);
and

(iii) After seeking price reductions, place the order
with the schedule contractor that provides the best value and
resultsin the lowest overall cost alternative (see 8.404(a)). If
further price reductions are not offered, an order may still be
placed, if the ordering office determines that it is appropri-
ate.

(4) Blanket purchase agreements (BPAs). Agencies
may establish BPAS (see 13.303-2(c)(3)) when following the
ordering procedures in this subpart. All schedule contracts
contain BPA provisions. Ordering offices may use BPAs to
establish accounts with contractors to fill recurring require-
ments. BPAs should address ordering frequency, invoicing,
discounts, and delivery locations and times.

(5) Price reductions. In addition to the circumstances
in paragraph (b)(3) of this section, there may be other rea-
sons to request a price reduction. For example, seek a price
reduction when the supply or service is available elsewhere
at alower price or when establishing a BPA to fill recurring
requirements. The potential volume of orders under BPAS,
regardless of the size of the individual order, offer the oppor-
tunity to secure greater discounts. Schedule contractors are
not required to pass on to al schedule users a price reduction
extended only to an individual agency for a specific order.
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(6) Small business. When conducting evaluations and
before placing an order, consider including, if available, one
or more small, women-owned small, and/or small disadvan-
taged business schedule contractor(s). Orders placed against
the schedules may be credited toward the ordering agency's
small business goals. For orders exceeding the micro-pur-
chase threshold, ordering offices should give preference to
theitems of small business concerns when two or more items
at the same delivered price will satisfy the requirement.

(7) Documentation. Orders should be documented, at a
minimum, by identifying the contractor the item was pur-
chased from, the item purchased, and the amount paid. If an
agency requirement in excess of the micro-purchase thresh-
old is defined so as to require a particular brand name, prod-
uct, or a feature of a product peculiar to one manufacturer,
thereby precluding consideration of a product manufactured
by another company, the ordering office shall include an
explanation in the file as to why the particular brand name,
product, or feature is essential to satisfy the agency’s needs.

(c) Ordering procedures for mandatory use schedules.

(2) This paragraph (c) applies only to orders against schedule
contracts with mandatory users. When ordering from multi-
ple-award schedules, mandatory users shall also follow the
procedures in paragraphs (a) and (b) of this section.

(2) In the case of mandatory schedules, ordering
offices shall not solicit bids, proposals, quotations, or other-
wise test the market solely for the purpose of seeking alter-
native sources to Federal Supply Schedules.

(3) Schedules identify executive agencies required to
use them as mandatory sources of supply. The single-award
schedule shall be used as a primary source and the multiple-
award schedule as a secondary source. Mandatory use of
schedules is not arequirement if—

(i) The schedule contractor is unable to satisfy the
ordering office's urgent delivery requirement;

(ii) The order is below the minimum order thresh-
olds;

(iii) The order is above the maximum order limita-
tion;

(iv) The consignee is located outside the area of
geographical coverage stated in the schedule; and

(v) A lower price for an identical item (i.e., same
make and model) is available from another source.

(4) Absence of follow-on award. Ordering offices, after
any consultation required by the schedule, are not required to
forego or postpone their legitimate needs pending the award
or renewal of any schedule contract.
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8.405-4

8.404-1 [Reserved]
8.404-2 [Reserved]

8.404-3 Requestsfor waivers.

(8 When an ordering office that is a mandatory user
under a schedule determines that items available from the
schedule will not meet its specific needs, but similar items
from another source will, it shall submit arequest for waiver
to the—

Commissioner

Federal Supply Service (F)
GSA

Washington, DC 20406

except as provided in paragraph (b) of this subsection.
Requests shall contain the following information:

(1) A complete description of the required items,
whenever possible; e.g., descriptive literature such as cuts,
illustrations, drawings, and brochures that explain the char-
acteristics and/or construction.

(2) A comparison of prices and the technical differ-
ences between the requested item and the schedule item,
identifying as a minimum the—

(i) Inadequacies of the schedule item to perform
required functions; and

(if) Technical, economic, or other advantages of the
item requested.

(3) Quantity required.

(4) Estimated annual usage or a statement that the
requirement is nonrecurrent or unpredictable.

(b) Ordering offices shall not initiate action to acquire
similar items from nonschedule sources until a reguest for
waiver is approved, except as otherwise provided in inter-
agency agreements.

8.405 Ordering office responsibilities.
8.405-1 [Reserved]

8.405-2 Order placement.

Ordering offices may use Optional Form 347, an agency-
prescribed form, or an established electronic communica-
tions format to order items from schedules and shall place
orders directly with the contractor within the limitations
specified in each schedule. Orders shall include, at a mini-
mum, the following information in addition to any informa-
tion required by the schedule:

(a) Complete shipping and billing addresses.

(b) Contract number and date.

(c) Agency order number.

(d) F.o.b. delivery point; i.e., origin or destination.

(e) Discount terms.

(f) Delivery time.

(g) Specia item number or national stock number.

(h) Brief, complete description of each item (when order-
ing by model number, features and options such as color, fin-
ish, and electrical characteritics, if available, must be
specified).

(i) Quantity and any variation in quantity.

(i) Number of units.

(K) Unit price.

() Total price of order.

(m) Points of inspection and acceptance.

(n) Other pertinent data; e.g., delivery instructions or
receiving hours and size-of-truck limitation.

(o) Marking requirements.

(p) Level of preservation, packaging, and packing.

8.405-3 I nspection and acceptance.

(a) Consignees shall inspect supplies at destination except
when—

(1) The schedule provides for the schedule contracting
agency to perform source inspection (in this case, the sched-
ule will indicate that mandatory source inspection is
required); or

(2) A schedule item is covered by a product descrip-
tion, and the ordering office determines that the schedule
contracting agency's inspection assistance is needed (inspec-
tion assistance may be based on the ordering volume, the
complexity of items, or the past performance of the sup-
plier).

(b) When the schedule contracting agency performs the
inspection, as specified in the schedule, the ordering office
will provide two copies of the order specifying source
inspection to the schedule contracting agency. The schedule
contracting agency will notify the ordering office of accep-
tance or rejection of the supplies.

(c) Materia inspected at source by the schedule contract-
ing agency, and determined to conform with the product
description of the schedule, shall not be reinspected for the
same purpose. The consignee shall limit inspection to quan-
tity and condition on receipt.

(d) Unless otherwise provided in the schedul e, acceptance
shall be conclusive except as regards latent defects, fraud, or
such gross mistakes as amount to fraud.

8.405-4 Delinquent performance.

If the contractor fails to perform on the order, the ordering
office may terminate the order for default or give the con-
tractor further opportunity to perform by modifying the order
to establish a new delivery date (obtaining consideration as
necessary).

(FAC2001-08) 8.4-3
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8.405-5 Termination for default.

(8)(1) An ordering office may terminate any one or more
orders for default in accordance with Part 49, Termination of
Contracts. The schedule contracting office shall be notified
of all cases where an ordering office has declared a Federal
Supply Schedule contractor in default or fraud is suspected.

(2) Should the contractor claim that the failure was
excusable, the ordering office shall promptly refer the matter
to the schedule contracting office. In the absence of a deci-
sion by the schedule contracting office (or by the head of the
schedule contracting agency, on appeal) excusing the failure,
the ordering office may charge the contractor with excess
costs resulting from repurchase.

(3) Any repurchase shall be made at as reasonable a
price as possible considering the quality required by the
Government, delivery requirement, and administrative
expenses. Copies of al repurchase orders, except the copy
furnished to the contractor or any other commercial concern,
shall include the notation:

Repurchase against the account of [insert
contractor’s name] under Delivery Order
[insert number] under Contract [insert

number].

(4) When excess costs are anticipated, the ordering
office may withhold funds due the contractor as offset secu-
rity. Ordering offices shall minimize excess costs to be
charged against the contractor and collect or setoff any
excess costs owed.

(5) If an ordering office is unable to collect excess
costs, it shall take the following actions:

(i) Notify the schedule contracting office within 60
days after final payment to the replacement contractor. The
notice shall include the following information about the
defaulted order:

(A) Name and address of the contractor.

(B) Schedule, contract, and order number.

(C) National stock or special item number(s),
and a brief description of the item(s).

(D) Cost of schedule items involved.

(E) Excess costs to be collected.

(F) Other pertinent data.

(if) In addition to the above, the notice shall include

the following information about the replacement contract:
(A) Name and address of the contractor.
(B) Item repurchase cost.
(C) Repurchase order number and date of pay-
ment.
(D) Contract number, if any.
(E) Other pertinent data.
(b) Only the schedule contracting officer may terminate
for default any or all items covered by the schedule contract.

8.4-4

When notified of default action by the schedule contracting
officer with respect to defaulted items, ordering offices
shall—

(1) Refuse to accept further performance by the con-
tractor;

(2) Not place further orders with the contractor;

(3) Repurchase against the contractor in default from
sources designated by the schedule contracting officer; or

(4) Proceed as otherwise directed by the schedule con-
tracting officer.

(c) All actions taken regarding terminations for default

shall comply with the applicable requirementsin Part 49.

8.405-6 Termination for convenience.

(@) Ordering offices may terminate individual orders for
the convenience of the Government. Only the schedule con-
tracting officer may terminate any or al items covered by the
schedule contract for the convenience of the Government.

(b) Before terminating orders for convenience, the order-
ing office shall endeavor to enter into a “no cost” cancella
tion agreement with the contractor.

(c) All actions taken regarding terminations for conve-
nience shall comply with the applicable requirements in Part
49,

8.405-7 Disputes.

(a) Disputes pertaining to the performance of orders
under a schedule contract. (1) Under the Disputes clause of
the schedule contract, the ordering office contracting officer
may—

(i) Issue final decisions on disputes arising from
performance of the order (but see paragraph (b) of this sec-
tion); or

(ii) Refer the dispute to the schedule contracting
officer.

(2) The ordering office contracting officer shall notify
the schedule contracting officer promptly of any fina deci-
sion.

(b) Disputes pertaining to the terms and conditions of
schedule contracts. The ordering office contracting officer
shall refer al disputes that relate to the contract terms and
conditions to the schedule contracting officer for resolution
under the Disputes clause of the contract and notify the
schedule contractor of the referral.

(c) Appeals. Contractors may appea final decisions to
either the Board of Contract Appeals servicing the agency
that issued the final decision or the U.S. Court of Federal
Claims.

(d) Alternative dispute resolution. The contracting officer
should use the alternative dispute resolution (ADR) proce-
dures, to the maximum extent practicable (see 33.204 and
33.214).
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17.105-1

17.000 Scope of part.

This part prescribes policies and procedures for the acqui-
sition of supplies and services through special contracting
methods, including—

(a) Multi-year contracting;

(b) Options; and

(c) Leader company contracting.

Subpart 17.1—Multi-year Contracting

17.101 Authority.

This subpart implements Section 304B of the Federa
Property and Administrative Services Act of 1949 (41 U.S.C.
254c) and 10 U.S.C. 2306b and provides policy and proce-
dures for the use of multi-year contracting.

17.102 Applicability.

For DoD, NASA, and the Coast Guard, the authorities
cited in 17.101 do not apply to contracts for the purchase of
supplies to which 40 U.S.C. 759 applies (information
resource management supply contracts).

17.103 Definitions.

Asused in this subpart—

“Cancellation” meansthe cancellation (within acontractu-
ally specified time) of the total requirements of all remaining
program years. Cancellation results when the contracting
officer—

(1) Notifies the contractor of nonavailability of funds
for contract performance for any subsequent program year; or
(2) Failsto notify the contractor that funds are available
for performance of the succeeding program year requirement.

“Cancellation ceiling” means the maximum cancellation
charge that the contractor can receive in the event of cancel-
lation.

“Cancellation charge” means the amount of unrecovered
costs which would have been recouped through amortization
over thefull term of the contract, including the term canceled.

“Multi-year contract” means a contract for the purchase of
supplies or servicesfor morethan 1, but not more than 5, pro-
gram years. A multi-year contract may provide that perfor-
mance under the contract during the second and subsequent
years of the contract is contingent upon the appropriation of
funds, and (if it does so provide) may provide for a cancella-
tion payment to be madeto the contractor if appropriationsare
not made. The key distinguishing difference between multi-
year contracts and multiple year contracts is that multi-year
contracts, defined in the statutes cited at 17.101, buy more
than 1 year’s requirement (of a product or service) without
establishing and having to exercise an option for each pro-
gram year after thefirst.

“Nonrecurring costs’ means those costs which are gener-
aly incurred on a one-time basis and include such costs as

plant or equipment relocation, plant rearrangement, special
tooling and special test equipment, preproduction engineer-
ing, initial spoilage and rework, and specialized work force
training.

“Recurring costs’” means costs that vary with the quantity
being produced, such as labor and materials.

17.104 General.

(a) Multi-year contracting is a specia contracting method
to acquire known requirementsin quantities and total cost not
over planned regquirements for up to 5 years unless otherwise
authorized by statute, even though the total funds ultimately
to be obligated may not be available at the time of contract
award. This method may be used in sealed bidding or con-
tracting by negotiation.

(b) Multi-year contracting is aflexible contracting method
applicable to a wide range of acquisitions. The extent to
which cancellation terms are used in multi-year contractswill
depend on the unique circumstances of each contract.
Accordingly, for multi-year contracts, the agency head may
authorize modification of the requirements of this subpart
and the clause at 52.217-2, Cancellation Under Multi-year
Contracts.

(c) Agency funding of multi-year contracts shall conform
to the policiesin OMB Circulars A-11 (Preparation and Sub-
mission of Budget Estimates) and A-34 (Instructions on Bud-
get Execution) and other applicable guidance regarding the
funding of multi-year contracts. As provided by that guid-
ance, thefundsobligated for multi-year contracts must be suf-
ficient to cover any potential cancellation and/or termination
costs;, and multi-year contracts for the acquisition of fixed
assets should be fully funded or funded in stages that are eco-
nomically or programmatically viable.

(d) Thetermination for convenience procedure may apply
to any Government contract, including multiyear contracts.
As contrasted with cancellation, termination can be effected
at any time during the life of the contract (cancellation is
effected between fiscal years) and can befor the total quantity
or partial quantity (where as cancellation must be for all sub-
sequent fiscal years' quantities).

17.105 Policy.

17.105-1 Uses.

(a) Except for DoD, NASA, and the Coast Guard, the con-
tracting officer may enter into amulti-year contract if the head
of the contracting activity determines that—

(1) The need for the supplies or services is reasonably
firm and continuing over the period of the contract; and

(2) A multi-year contract will serve the best interests of
the United States by encouraging full and open competition
or promoting economy in administration, performance, and
operation of the agency’s programs.

17.1-1
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(b) For DoD, NASA, and the Coast Guard, the head of the
agency may enter into a multi-year contract for suppliesif—
(1) The use of such a contract will result in substantial
savings of the total estimated costs of carrying out the pro-
gram through annual contracts;

(2) The minimum need to be purchased is expected to
remain substantially unchanged during the contemplated con-
tract period in terms of production rate, procurement rate, and
total quantities;

(3) There is a stable design for the supplies to be
acquired, and the technical risksassociated with such supplies
are not excessive;

(4) There is a reasonable expectation that, throughout
the contemplated contract period, the head of the agency will
request funding for the contract at a level to avoid contract
cancellation; and

(5) Theestimates of both the cost of the contract and the
cost avoidance through the use of a multi-year contract are
realistic.

(c) The multi-year contracting method may be used for the
acquisition of supplies or services.

(d) If funds are not appropriated to support the succeeding
years' requirements, the agency must cancel the contract.

17.105-2 Objectives.

Use of multi-year contracting isencouraged to take advan-
tage of one or more of the following:

(a) Lower costs.

(b) Enhancement of standardization.

(c) Reduction of administrative burden in the placement
and administration of contracts.

(d) Substantial continuity of production or performance,
thus avoiding annual startup costs, preproduction testing
costs, make-ready expenses, and phaseout costs.

(e) Stahilization of contractor work forces.

(f) Avoidance of the need for establishing quality control
techniques and procedures for a new contractor each year.

(g) Broadening the competitive base with opportunity for
participation by firms not otherwise willing or able to com-
pete for lesser quantities, particularly in casesinvolving high
startup costs.

(h) Providing incentivesto contractors to improve produc-
tivity through investment in capital facilities, equipment, and
advanced technology.

17.106 Procedures.

17.106-1 General.

(a) Method of contracting. The nature of the requirement
should govern the selection of the method of contracting,
since the multi-year procedure is compatible with sealed bid-
ding, including two-step sealed bidding, and negotiation.
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(b) Type of contract. Given the longer performance period
associated with multi-year acquisition, consideration in pric-
ing fixed-priced contracts should be given to the use of eco-
nomic price adjustment terms and profit objectives
commensurate with contractor risk and financing arrange-
ments.

(c) Cancellation procedures. (1) All program years except
the first are subject to cancellation. For each program year
subject to cancellation, the contracting officer shall establish
a cancellation ceiling. Ceilings must exclude amounts for
requirements included in prior program years. The contract-
ing officer shall reduce the cancellation ceiling for each pro-
gram year in direct proportion to the remaining requirements
subject to cancellation. For example, consider that the total
nonrecurring costs (see 15.408, Table 15-2, Formats for Sub-
mission of Line Items Summaries C(8)) are estimated at 10
percent of the total multi-year price, and the percentages for
each of the program year requirements for 5 years are (i) 30
in thefirst year, (ii) 30 in the second, (iii) 20 in the third, (iv)
10 in the fourth, and (v) 10 in the fifth. The cancellation per-
centages, after deducting 3 percent for the first program year,
would be 7, 4, 2, and 1 percent of the total price applicableto
the second, third, fourth, and fifth program years, respec-
tively.

(2) In determining cancellation ceilings, the contracting
officer must estimate reasonable preproduction or startup,
labor learning, and other nonrecurring costs to be incurred by
an “average’ prime contractor or subcontractor, which would
be applicable to, and which normally would be amortized
over, the items or services to be furnished under the multi-
year requirements. Nonrecurring costs include such costs,
where applicable, as plant or equipment relocation or rear-
rangement, special tooling and specia test equipment, pre-
production engineering, initial rework, initial spoilage, pilot
runs, allocable portions of the costs of facilitiesto be acquired
or established for the conduct of the work, costs incurred for
the assembly, training, and transportation to and from the job
site of aspecialized work force, and unrealized |abor learning.
They shall not include any costs of labor or materials, or other
expenses (except as indicated above), which might be
incurred for performance of subsequent program year
requirements. Thetotal estimate of the above costs must then
be compared with the best estimate of the contract cost to
arrive at areasonable percentage or dollar figure. To perform
thiscal culation, the contracting officer should obtainin-house
engineering cost estimates identifying the detailed recurring
and nonrecurring costs, and the effect of labor learning.

(3) The contracting officer shall establish cancellation
datesfor each program year’ srequirementsregarding produc-
tion lead time and the date by which funding for these require-
ments can reasonably be established. The contracting officer
shall include these dates in the schedule, as appropriate.
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(h) Every contracting officer with a contract that is subject
to acommercial plan shall include in the contract file a copy
of the approved plan and acopy of thefinal decision assessing
liquidating damages, if applicable.

19.706 Responsibilities of the cognizant administrative
contracting officer.

The administrative contracting officer is responsible for
assisting in eval uating subcontracting plans, and for monitor-
ing, evaluating, and documenting contractor performance
under the clause prescribed in 19.708(b) and any subcontract-
ing plan included in the contract. The contract administration
office shall provide the necessary information and advice to
support the contracting officer, as appropriate, by furnish-
ing—

() Documentation on the contractor’s performance and
compliance with subcontracting plans under previous con-
tracts,

(b) Information on the extent to which the contractor is
meeting the plan’s goals for subcontracting with eligible
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned small
business concerns;

(c) Information on whether the contractor’s efforts to
ensure the participation of small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns are in
accordance with its subcontracting plan;

(d) Information on whether the contractor is requiring its
subcontractors to adopt similar subcontracting plans,

(e) Immediatenoticeif, during performance, the contractor
isfailing to meet its commitments under the clause prescribed
in 19.708(b) or the subcontracting plan;

(f) Immediate notice and rationale if, during performance,
the contractor is failing to comply in good faith with the sub-
contracting plan; and

(9) Immediate notice that performance under a contract is
complete, that the goalswere or were not met, and, if not met,
whether thereis any indication of alack of agood faith effort
to comply with the subcontracting plan.

19.707 The Small Business Administration’srolein
carrying out the program.
(a) Under the program, the SBA may—

(1) Assist both Government agencies and contractorsin
carrying out their responsibilities with regard to subcontract-
ing plans;

(2) Review (within 5 working days) any solicitation that
meets the dollar threshold in 19.702(a)(1) or (2) before the
solicitation isissued;

(3) Review (within 5 working days) before execution
any negotiated contractual document requiring a subcontract-
ing plan, including the plan itself, and submit recommenda-
tions to the contracting officer, which shall be advisory in
nature; and

(4) Evaluate compliance with subcontracting plans,
either on a contract-by-contract basis, or, in the case of con-
tractors having multiple contracts, on an aggregate basis.

(b) The SBA is not authorized to—

(2) Prescribe the extent to which any contractor or sub-
contractor shall subcontract,

(2) Specify concerns to which subcontracts will be
awarded, or

(3) Exercise any authority regarding the administration
of individual prime contracts or subcontracts.

19.708 Contract clauses.

(a) The contracting officer shall insert the clause at 52.219-
8, Utilization of Small Business Concerns, in solicitationsand
contracts when the contract amount is expected to be over the
simplified acquisition threshold unless—

(1) A personal services contract is contemplated (see
37.104); or

(2) The contract, together with al its subcontracts, isto
be performed entirely outside of any State, territory, or pos-
session of the United States, the District of Columbia, and the
Commonwealth of Puerto Rico.

(b)(1) The contracting officer shall, when contracting by
negotiation, insert the clause at 52.219-9, Small Business
Subcontracting Plan, in solicitations and contracts that offer
subcontracting possibilities, are expected to exceed $500,000
(%$1,000,000 for construction of any public facility), and are
required to include the clause at 52.219-8, Utilization of
Small Business Concerns, unless the acquisition is set aside
or isto be accomplished under the 8(a) program. When con-
tracting by sealed bidding rather than by negotiation, the con-
tracting officer shall use the clause with its Alternate |. When
contracting by negotiation, and subcontracting plans are
required withinitial proposals as provided for in 19.705-2(d),
the contracting officer shall use the clause with its Alternate
Il.

(2) The contracting officer shall insert the clause at
52.219-16, Liquidated Damages—Subcontracting Plan, in all
solicitations and contracts containing the clause at 52.219-9,
Small Business Subcontracting Plan, or the clause with its
Alternate | or II.

(c)(1) The contracting officer may, when contracting by
negotiation, insert in solicitations and contracts a clause sub-
stantially the same as the clause at 52.219-10, Incentive Sub-
contracting Program, when a subcontracting plan is required
(see 19.702), and inclusion of a monetary incentiveis, in the
judgment of the contracting officer, necessary toincrease sub-
contracting opportunities for small business, veteran-owned
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small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, and women-owned small
business concerns, and iscommensurate with the efficient and
economical performance of the contract; unless the condi-
tions in paragraph (c)(3) of this section are applicable. The
contracting officer may vary the terms of the clause as speci-
fied in paragraph (c)(2) of this section.

(2) Various approaches may be used in the devel opment
of small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, and women-owned small business concerns
subcontracting incentives. They can take many forms, from a
fully quantified schedule of payments based on actual sub-
contract achievement to an award-fee approach employing

19.7-8

subjective evaluation criteria (see paragraph (c)(3) of this sec-
tion). The incentive should not reward the contractor for
results other than those that are attributabl e to the contractor's
efforts under the incentive subcontracting program.

(3) As specified in paragraph (c)(2) of this section, the |
contracting officer may include small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, and women-owned small
business subcontracting as one of the factorsto be considered
in determining the award fee in a cost-plus-award-fee con-
tract; in such cases, however, the contracting officer shall not
use the clause at 52.219-10, Incentive Subcontracting Pro-
gram.
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19.1005

Subpart 19.10—Small Business
Competitiveness Demonstration Program

19.1001 General.

The Small Business Competitiveness Demonstration Pro-
gram was established by the Small Business Competitiveness
Demonstration Program Act of 1988, Public Law 100-656
(15 U.S.C. 644 note). The program isimplemented by ajoint
OFPP and SBA Policy Directive and Implementation Plan,
dated May 25, 1999. The program consists of two major com-
ponents—

(8) Unrestricted competition in four designated industry
groups, and

(b) Enhanced small business participation in 10 agency
targeted industry categories.

19.1002 Definitions.

“Emerging small business,” as used in this subpart, means
asmall business concern whose sizeis no greater than 50 per-
cent of the numerical size standard applicable to the North
American Industry Classification System (NAICS) code
assigned to a contracting opportunity.

“Emerging small business reserve amount,” for the desig-
nated groups described in 19.1005, means a threshold estab-
lished by the Office of Federal Procurement Policy of—

(2) $25,000 for construction, refuse systems and related
services, and nonnuclear ship repair; and

(2) $50,000 for architectural and engineering services.

19.1003 Purpose.

The purpose of the Program is to—

(8) Assess the ability of small businesses to compete suc-
cessfully in certain industry categories without competition
being restricted by the use of small business set-asides. This
portion of the program islimited to the four designated indus-
try groups listed in section 19.1005.

(b) Expand small business participation in 10 targeted
industry categories through continued use of set-aside proce-
dures, increased management attention, and specifically tai-
lored acquisition procedures, asimplemented through agency
procedures.

(c) Measure the extent to which awards are made to anew
category of small businesses known as emerging small busi-
nesses (ESB's), and to provide for certain acquisitions to be
reserved for ESB participation only. This portion of the pro-
gram is also limited to the four designated industry groups
listed in section 19.1005.

19.1004 Participating agencies.

The following agencies have been identified as partici-
pants in the demonstration program:

The Department of Agriculture.
The Department of Defense, except the National Imagery

and Mapping Agency.

The Department of Energy.

The Department of Health and Human Services.
The Department of the Interior.

The Department of Transportation.

The Department of Veterans Affairs.

The Environmental Protection Agency.

The General Services Administration.

The National Aeronautics and Space Administration.

19.1005 Applicability.
(a) Designated industry groups.

NAICS

CODE NAICS DESCRIPTION
CONSTRUCTION (EXCEPT DREDGING)

SUBSECTOR 233—BUILDING, DEVELOPING, AND GENERAL
CONTRACTING

23311 Land Subdivision and Land Development

23321 Single Family Housing Construction

23322 Multifamily Housing Construction

23331 Manufacturing and Industrial Building Construction

23332 Commercial and Institutional Building Construction
SUBSECTOR 234—HEAVY CONSTRUCTION

23411 Highway and Street Construction

23412 Bridge and Tunnel Construction

23491 Water, Sewer, and Pipeline Construction

23492 Power and Communication Transmission Line

Construction
23493 Industrial Nonbuilding Structure Construction
23499 All Other Heavy Construction

SUBSECTOR 235—SPECIAL TRADE CONTRACTORS

23511 Plumbing, Heating, and Air-Conditioning Contractors

23521 Painting and Wall Covering Contractors

23531 Electrical Contractors

23541 Masonry and Stone Contractors

23542 Drywall, Plastering, Acoustical, and Insulation
Contractors

23543 Tile, Marble, Terrazzo, and Mosaic Contractors

23551 Carpentry Contractors

23552 Floor Laying and Other Floor Contractors

23561 Roofing, Siding, and Sheet Metal Contractors

23571 Concrete Contractors

23581 Water Well Drilling Contractors

23591 Structural Steel Erection Contractors

23592 Glass and Glazing Contractors

23593 Excavation Contractors

23594 Wrecking and Demolition Contractors

23595 Building Equipment and Other Machinery Installation
Contractors

23599 All Other Special Trade Contractors

NONNUCLEAR SHIP REPAIR
336611  Ship Building and Repairing

19.10-1



19.1006

FEDERAL ACQUISITION REGULATION

NAICS
CODE

ARCHITECTURAL AND ENGINEERING SERVICES
(INCLUDING SURVEYING AND MAPPING)

NAICSDESCRIPTION

54131 Architectural Services

54133 Engineering Services

54136 Geophysical Surveying and Mapping Services

54137 Surveying and Mapping (except Geophysical) Services
REFUSE SYSTEMS AND RELATED SERVICES

562111  Solid Waste Collection

562119  Other Waste Collection

562219  Other Nonhazardous Waste Treatment and Disposal

(b) Targeted industry categories. Each participating
agency, in consultation with the Small Business Administra-
tion, designates its own targeted industry categories for
enhanced small business participation.

19.1006 Exclusions.

This subpart does not apply to—
(a) Orders placed against Federal Supply Schedules;
~ (b) Contract awards to educational and nonprofit organiza-
tions; or
(c) Contract awards to governmental entities.

19.1007 Procedures.

(a) General. (1) All solicitations must include the applica-
ble NAICS code and size standards.

(2) The face of each award made pursuant to the pro-
gram must contain a statement that the award is being issued
pursuant to the Small Business Competitiveness Demonstra-
tion Program.

(b) Solicitations greater than the ESB reserve amount.
(1) Solicitationsfor acquisitionsin any of the four designated
industry groups that have an anticipated dollar value greater
than the emerging small business reserve amount must not be
considered for small business set-asides under Subpart 19.5.
However, agencies may reinstate the use of small business
set-asides as necessary to meet their assigned goals, but only
within organizational units that failed to meet the small busi-
ness participation goal.

(2) Acquisitionsin the designated industry groups must
continue to be considered for placement under the 8(a) Pro-
gram (see Subpart 19.8) and the HUBZone Program (see Sub-
part 19.13).
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(c) Solicitations equal to or less than the ESB reserve
amount. (1) Solicitations for acquisitions in the four desig-
nated industry groups with an estimated value equal to or less
than the emerging small business reserve amount must be set
aside for ESBs, provided that the contracting officer deter-
mines that there is a reasonable expectation of obtaining
offers from two or more responsible ESBs that will be com-
petitive in terms of market price, quality, and delivery. If no
such reasonable expectation exists, the contracting officer
must—

(i) For acquisitions $25,000 or less, proceed in
accordance with Subpart 19.5, 19.8, or 19.13; or

(i) For acquisitions greater than $25,000 and less
than or equal to the ESB reserve amount, proceed in accor-
dance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB set-
aside and receives a quotation from only one ESB at areason-
able price, the contracting officer must make the award. If
there is no quote from an ESB, or the quoteis not at areason-
able price, then the contracting officer must cancel the ESB
set-aside and proceed in accordance with paragraph (c)(1)(i)
or (ii) of this section.

(d) Expanding small business participation in targeted
industry categories. Each participating agency must develop
and implement atime-phased strategy withincremental goals,
including reporting on goa attainment. To the extent practi-
cable, provisions that encourage and promote teaming and
joint ventures must be considered. These provisions should
permit small business firms to effectively compete for con-
tracts that individual small businesses would be ineligible to
compete for because of lack of production capacity or capa-
bility.

19.1008 Sdlicitation provisions.

(& Insert in full text the provision at 52.219-19, Small
Business Concern Representation for the Small Business
Competitiveness Demonstration Program, in al solicitations
in the four designated industry groups.

(b) Insertin full text the provision at 52.219-20, Notice of
Emerging Small Business Set-Aside, in al solicitations for
emerging small businesses in accordance with 19.1007(c).

(c) Insert in full text the provision at 52.219-21, Small
Business Size Representation for Targeted Industry Catego-
ries under the Small Business Competitiveness Demonstra-
tion Program, in all solicitationsissued in each of the targeted
industry categories under the Small Business Competitive-
ness Demonstration Program that are expected to result in a
contract award in excess of $25,000.



FAC 2001-08 JULY 29, 2002

SUBPART 31.2—CONTRACTS WITH COMMERCIAL ORGANIZATIONS

31.205-6

(d) Form of payment. (1) Compensation for personal ser-
vices includes compensation paid or to be paid in the future
to employees in the form of cash, corporate securities, such
as stocks, bonds, and other financia instruments (see para-
graph (d)(2) of this subsection regarding valuation), or other
assets, products, or services.

(2) When compensation is paid with securities of the
contractor or of an affiliate, the following additional restric-
tions apply:

(i) Valuation placed on the securities shall be the
fair market value on the measurement date (i.e., the first date
the number of shares awarded is known) determined upon
the most objective basis available.

(i) Accrualsfor the cost of securities before issuing
the securities to the employees shall be subject to adjustment
according to the possibilities that the employees will not
receive the securities and that their interest in the accruals
will be forfeited.

(e) Domestic and foreign differential pay. (1) When per-
sonal services are performed in aforeign country, compensa-
tion may aso include a differential that may properly
consider al expenses associated with foreign employment
such as housing, cost of living adjustments, transportation,
bonuses, additional Federal, State, local or foreign income
taxes resulting from foreign assignment, and other related
expenses.

(2) Differential alowances for additional Federal,
State, or local income taxes resulting from domestic assign-
ments are unalowable. (However, payments for increased
employee income or Federal Insurance Contributions Act
taxes incident to allowable reimbursed relocation costs are
allowable under 31.205-35(8)(10).)

(f) Bonuses and incentive compensation. (1) Incentive
compensation for management employees, cash bonuses,
suggestion awards, safety awards, and incentive compensa-
tion based on production, cost reduction, or efficient perfor-
mance are alowable provided the awards are paid or accrued
under an agreement entered into in good faith between the
contractor and the employees before the services are ren-
dered or pursuant to an established plan or policy followed
by the contractor so consistently as to imply, in effect, an
agreement to make such payment and the basis for the award
is supported.

(2) When the bonus and incentive compensation pay-
ments are deferred, the costs are subject to the requirements
of paragraph (f)(1) of this subsection and of paragraph (k) of
this subsection.

(g) Severance pay. (1) Severance pay, aso commonly
referred to as dismissal wages, is a payment in addition to
regular salaries and wages by contractors to workers whose
employment is being involuntarily terminated. Payments for
early retirement incentive plans are covered in paragraph

()(@).

(2) Severance pay to be alowable must meet the gen-
eral allowability criteria in subdivision (g)(2)(i) of this sub-
section, and, depending upon whether the severance is
normal or abnormal, criteriain subdivision (g)(2)(ii) for nor-
mal severance pay or subdivision (g)(2)(iii) for abnormal
severance pay also apply. In addition, paragraph (g)(3) of
this subsection applies if the severance cost is for foreign
nationals employed outside the United States.

(i) Severance pay is dlowable only to the extent
that, in each case, it is required by (A) law; (B) employer-
employee agreement; (C) established policy that constitutes,
in effect, an implied agreement on the contractor’s part; or
(D) circumstances of the particular employment. Payments
made in the event of employment with a replacement con-
tractor where continuity of employment with credit for prior
length of service is preserved under substantially equal con-
ditions of employment, or continued employment by the
contractor at another facility, subsidiary, affiliate, or parent
company of the contractor are not severance pay and are
unallowable.

(if) Actual normal turnover severance payments
shall be alocated to all work performed in the contractor’s
plant, or where the contractor provides for accrual of pay for
normal severances, that method will be acceptable if the
amount of the accrual is reasonable in light of payments
actually made for normal severances over a representative
past period and if amounts accrued are allocated to all work
performed in the contractor’s plant.

(iii) Abnormal or mass severance pay is of such a
conjectural nature that measurement of costs by means of an
accrual will not achieve equity to both parties. Thus, accruals
for this purpose are not alowable. However, the Government
recognizes its obligation to participate, to the extent of its
fair share, in any specific payment. Thus, alowability will
be considered on a case-by-case basis.

(3) Notwithstanding the reference to geographical area
in 31.205-6(b)(1), under 10 U.S.C. 2324(e)(1)(M) and
41 U.S.C. 256(e)(1)(M), the costs of severance payments to
foreign nationals employed under a service contract per-
formed outside the United States are unallowable to the
extent that such payments exceed amounts typically paid to
employees providing similar services in the same industry in
the United States. Further, under 10 U.S.C. 2324(e)(1)(N)
and 41 U.S.C. 256(e)(1)(N), al such costs of severance pay-
ments which are otherwise allowable are unallowable if the
termination of employment of the foreign national is the
result of the closing of, or the curtailment of activities at, a
United States facility in that country at the request of the
government of that country; this does not apply if the closing
of afacility or curtailment of activitiesis made pursuant to a
status-of-forces or other country-to-country agreement
entered into with the government of that country before
November 29, 1989. 10 U.S.C. 2324(¢)(3) and 41 U.S.C.
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256(e)(2) permit the head of the agency, or designee, to
waive these cost allowability limitations under certain cir-
cumstances (see 37.113 and the solicitation provision at
52.237-8).

(h) Backpay. (1) Backpay resulting from violations of
Federal labor laws or the Civil Rights Act of 1964. Backpay
may result from a negotiated settlement, order, or court
decree that resolves a violation of Federal labor laws or the
Civil Rights Act of 1964. Such backpay falls into two cate-
gories: one requiring the contractor to pay employees addi-
tional compensation for work performed for which they were
underpaid, and the other resulting from other violations, such
as when the employee was improperly discharged, discrimi-
nated against, or other circumstances for which the backpay
was hot additional compensation for work performed. Back-
pay resulting from underpaid work is compensation for the
work performed and is allowable. All other backpay result-
ing from violation of Federal labor laws or the Civil Rights
Act of 1964 is unallowable.

(2) Other backpay. Backpay may also result from pay-
ments to employees (union and nonunion) for the difference
in their past and current wage rates for working without a
contract or labor agreement during labor management nego-
tiations. Such backpay is allowable. Backpay to nonunion
employees based upon results of union agreement negotia-
tionsisalowable only if—

(i) A formal agreement or understanding exists
between management and the employees concerning these
payments, or

(if) An established policy or practice exists and is
followed by the contractor so consistently as to imply, in
effect, an agreement to make such payment.

(i) Compensation based on changesin the prices of corpo-
rate securities or corporate security ownership, such as stock
options, stock appreciation rights, phantom stock plans, and
junior stock conversions.

(1) Any compensation which is calculated, or valued,
based on changes in the price of corporate securities is unal-
lowable.

(2) Any compensation represented by dividend pay-
ments or which is calculated based on dividend paymentsis
unallowable.

(3) If a contractor pays an employee in lieu of the
employee receiving or exercising a right, option, or benefit
which would have been unallowable under this paragraph
(i), such payments are also unallowable.

(j) Pensioncosts. (1) A pension plan, as defined in
31.001, isadeferred compensation plan. Additional benefits
such as permanent and total disability and death payments
and survivorship payments to beneficiaries of deceased
employees may be treated as pension costs, provided the
benefits are an integral part of the pension plan and meet all
the criteria pertaining to pension costs.
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(2) Pension plans are normally segregated into two
types of plans: defined-benefit or defined-contribution pen-
sion plans. The cost of al defined-benefit pension plans
shall be measured, alocated, and accounted for in compli-
ance with the provisions of 48 CFR 9904.412, Cost account-
ing standard for composition and measurement of pension
cost, and 48 CFR 9904.413, Adjustment and allocation of
pension cost. The costs of all defined-contribution pension
plans shall be measured, allocated, and accounted for in
accordance with the provisions of 48 CFR 9904.412 and
48 CFR 9904.413. Pension costs are allowable subject to the
referenced standards and the cost limitations and exclusions
set forth in paragraph (j)(2)(i) and in paragraphs (j)(3)
through (8) of this subsection.

(i) Except for nonqualified pension plans using the
pay-as-you-go cost method, to be allowable in the current
year, pension costs must be funded by the time set for filing
of the Federal income tax return or any extension thereof.
Pension costs assigned to the current year, but not funded by
the tax return time, shall not be alowable in any subsequent
year. For nonqualified pension plans using the pay-as-you-
go cost method, to be allowable in the current year, pension
costs must be allocable in accordance with 48 CFR
9904.412-50(d)(3).

(ii) Pension payments must be reasonable in
amount and must be paid pursuant to an agreement entered
into in good faith between the contractor and employees
before the work or services are performed; and the terms and
conditions of the established plan. The cost of changes in
pension plans that are discriminatory to the Government or
are not intended to be applied consistently for all employees
under similar circumstances in the future are not allowable.

(iii) Except as provided for early retirement benefits
in paragraph (j)(7) of this subsection, one-time-only pension
supplements not available to all participants of the basic plan
are not alowable as pension costs unless the supplemental
benefits represent a separate pension plan and the benefits
are payable for life at the option of the employee.

(iv) Increasesin paymentsto previously retired plan
participants covering cost-of-living adjustments are alow-
able if paid in accordance with a policy or practice consis-
tently followed.

(3) Defined-benefit pension plans. This paragraph
covers pension plans in which the benefits to be paid or the
basis for determining such benefits are established in
advance and the contributions are intended to provide the
stated benefits. The cost limitations and exclusions pertain-
ing to defined-benefit plans are as follows:

(i) (A) Except for nonqualified pension plans, pen-
sion costs (see 48 CFR 9904.412-40(a)(1)) assigned to the
current accounting period, but not funded during it, shall not
be alowable in subsequent years (except that a payment
made to a fund by the time set for filing the Federal income
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(2) Services that are intended to improperly influence
the contents of solicitations, the evaluation of proposals or
quotations, or the selection of sources for contract award,
whether award is by the Government, or by a prime contrac-
tor or subcontractor.

(3) Any other services obtained, performed, or other-
wise resulting in violation of any statute or regulation pro-
hibiting improper business practices or conflicts of interest.

(4) Services performed which are not consistent with
the purpose and scope of the services contracted for or other-
wise agreed to.

(d) In determining the alowability of costs (including
retainer fees) in a particular case, no single factor or any spe-
cial combination of factors is necessarily determinative.
However, the contracting officer shall consider the following
factors, among others:

(1) The nature and scope of the service rendered in
relation to the service required.

(2) The necessity of contracting for the service, con-
sidering the contractor's capability in the particular area.

(3) The past pattern of acquiring such services and
their costs, particularly in the years prior to the award of
Government contracts.

(4) The impact of Government contracts on the con-
tractor's business.

(5) Whether the proportion of Government work to the
contractor'stotal businessis such as to influence the contrac-
tor in favor of incurring the cost, particularly when the ser-
vices rendered are not of a continuing nature and have little
relationship to work under Government contracts.

(6) Whether the service can be performed more eco-
nomically by employment rather than by contracting.

(7) The qualifications of the individual or concern ren-
dering the service and the customary fee charged, especially
on non-Government contracts.

(8) Adequacy of the contractual agreement for the ser-
vice (eg., description of the service, estimate of time
required, rate of compensation, termination provisions).

(e) Retainer fees, to be alowable, must be supported by
evidence that—

(1) The services covered by the retainer agreement are
necessary and customary;

(2) The level of past services justifies the amount of
the retainer fees (if no services were rendered, fees are not
automatically unallowable);

(3) The retainer fee is reasonable in comparison with
maintaining an in-house capability to perform the covered
services, when factors such as cost and level of expertise are
considered; and

(4) The actual services performed are documented in
accordance with paragraph (f) of this subsection.

(f) Fees for services rendered shall be allowable only
when supported by evidence of the nature and scope of the
service furnished. (See also 31.205-38(f).) However, retainer
agreements generally are not based on specific statements of
work. Evidence necessary to determine that work performed
is proper and does not violate law or regulation shall
include—

(1) Details of all agreements (e.g., work requirements,
rate of compensation, and nature and amount of other
expenses, if any) with the individuals or organizations pro-
viding the services and details of actual services performed;

(2) Invoices or billings submitted by consultants,
including sufficient detail asto the time expended and nature
of the actual services provided; and

(3) Consultants work products and related documents,
such as trip reports indicating persons visited and subjects
discussed, minutes of meetings, and collateral memoranda
and reports.

31.205-34 Recruitment costs.
(a) Subject to paragraph (b) of this subsection, the follow-

ing costs are allowable;

(1) Costs of help-wanted advertising.

(2) Costs of operating an employment office needed to
secure and maintain an adequate labor force.

(3) Costs of operating an aptitude and educational test-
ing program.

(4) Travel costs of employees engaged in recruiting
personnel.

(5) Travel costs of applicants for interviews.

(6) Costs for employment agencies, not in excess of
standard commercial rates.

(b) Help-wanted advertising costs are unallowable if the

advertising—

(1) Does not describe specific positions or classes of
positions; or

(2) Includes materia that is not relevant for recruit-
ment purposes, such as extensive illustrations or descriptions
of the company’s products or capabilities.

31.205-35 Relocation costs.

() Relocation costs are costs incident to the permanent
change of assigned work location (for a period of 12 months
or more) of an existing employee or upon recruitment of a
new employee. The following types of relocation costs are
alowable as noted, subject to the limitations in paragraphs
(b) and (f) of this subsection:

(1) Costs of travel of the employee and members of the
employee’s immediate family (see 31.205-46) and transpor-
tation of the household and personal effects to the new loca-
tion.

31.2-23
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(2) Costs of finding a new home, such as advance trips
by the employee or the spouse, or both, to locate living quar-
ters, and temporary lodging during the transition period for
the employee and members of the employee's immediate
family.

(3) Closing costs incident to the disposition of the
actual residence owned by the employee when notified of the
transfer (e.g., brokerage fees, legal fees, appraisal fees,
points, and finance charges), except that these costs, when
added to the costs described in paragraph (a)(4) of this sub-
section, shall not exceed 14 percent of the sales price of the
property sold.

(4) Continuing costs of ownership of the vacant former
actual residence being sold, such as maintenance of building
and grounds (exclusive of fixing up expenses), utilities,
taxes, property insurance, and mortgage interest, after the
settlement date or lease date of a new permanent residence,
except that these costs, when added to the costs described in
paragraph (a)(3) of this subsection, shall not exceed 14 per-
cent of the sales price of the property sold.

(5) Other necessary and reasonabl e expenses normally
incident to relocation, such as disconnecting and connecting
household appliances; automobile registration; driver's
license and use taxes; cutting and fitting rugs, draperies, and
curtains, forfeited utility fees and deposits; and purchase of
insurance against damage to or loss of persona property
whilein transit.

(6) Costsincident to acquiring a home in the new work
location, except that—

(i) These costs are not alowable for existing
employees or newly recruited employees who were not
homeowners before the rel ocation; and

(i) The total costs shall not exceed 5 percent of the
purchase price of the new home.

(7) Mortgage interest differential payments, except
that these costs are not alowable for existing or newly
recruited employees who, before the relocation, were not
homeowners and the total payments are limited to an amount
determined as follows:

(i) The difference between the mortgage interest
rates of the old and new residences times the current balance
of the old mortgage times 3 years.

(ii) When mortgage differential payments are made
on a lump-sum basis and the employee leaves or is trans-
ferred again in less than 3 years, the amount initially recog-
nized shall be proportionately adjusted to reflect payments
only for the actual time of the relocation.
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(8) Rental differential payments covering situations
where relocated employees retain ownership of a vacated
home in the old location and rent at the new location. The
rented quarters at the new location must be comparable to
those vacated, and the allowable differential payments may
not exceed the actual rental costs for the new home, less the
fair market rent for the vacated home times 3 years.

(9) Costs of canceling an unexpired lease.

(10) Payments for increased employee income or Fed-
eral Insurance Contributions Act (26 U.S.C. chapter 21)
taxes incident to allowable reimbursed relocation costs.

(12) Payments for spouse employment assistance.

(b) The costs described in paragraph (a) of this subsection
must also meet the following criteriato be considered allow-
able:

(1) The move must be for the benefit of the employer.

(2) Reimbursement must be in accordance with an
established policy or practicethat is consistently followed by
the employer and is designed to motivate employeesto relo-
cate promptly and economically.

(3) The costs must not be otherwise unallowable under
Subpart 31.2.

(4) Amounts to be reimbursed shall not exceed the
employee’s actual expenses, except that for miscellaneous
costs of the type discussed in paragraph (a)(5) of this subsec-
tion, a flat amount, not to exceed $5,000, may be allowed in
lieu of actua costs.

(c) The following types of costs are unallowable:

(2) Loss on the sale of ahome.

(2) Costsincident to acquiring a home in the new loca-
tion asfollows:

(i) Real estate brokers' fees and commissions.

(it) Costs of litigation.

(iii) Real and personal property insurance against
damage or loss of property.

(iv) Mortgage life insurance.

(v) Owner’stitle policy insurance when such insur-
ance was not previoudly carried by the employee on the old
residence. (However, the cost of a mortgage title policy is
alowable.)

(vi) Property taxes and operating or maintenance
costs.

(3) Continuing mortgage principal payments on aresi-
dence being sold.

(4) Costs incident to furnishing equity or nonequity
loans to employees or making arrangements with lenders for
employees to obtain lower-than-market rate mortgage loans.

(d) If relocation costs for an employee have been alowed
either as an allocable indirect or direct cost, and the
employee resigns within 12 months for reasons within the
employee’s control, the contractor shall refund or credit the
relocation costs to the Government.
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(e) Subject to the requirements of paragraphs (&) through
(d) of this section, the costs of family movements and of per-
sonnel movements of a special or mass nature are allowable.
The cost, however, should be assigned on the basis of work
(contracts) or time period benefited.

(f) Relocation costs (both outgoing and return) of
employees who are hired for performance on specific con-
tracts or long-term field projects are allowable if—

(1) The term of employment is 12 months or more;

(2) The employment agreement specifically limits the
duration of employment to the time spent on the contract or
field project for which the employeeis hired;

(3) The employment agreement provides for return
relocation to the employee’s permanent and principal home
immediately prior to the outgoing relocation, or other loca
tion of equal or lesser cost; and

(4) The relocation costs are determined under the rules
of paragraphs (a) through (d) of this section. However, the
costs to return employees, who are released from employ-
ment upon completion of field assignments pursuant to their
employment agreements, are not subject to the refund or
credit requirement of paragraph (d).

31.205-36 Rental costs.

(a) This subsection is applicable to the cost of renting or
leasing real or personal property acquired under “operating
leases” as defined in Statement of Financial Accounting
Standards No. 13 (FAS-13), Accounting for Leases. Compli-
ance with 31.205-11(m) requires that assets acquired by
means of capital leases, as defined in FAS-13, shall be
treated as purchased assets; i.e., be capitalized and the capi-
talized value of such assets be distributed over their useful
lives as depreciation charges, or over the lease term as amor-
tization charges, as appropriate (but see paragraph (b)(4) of
this section).

(b) The following costs are allowable:

(1) Renta costs under operating leases, to the extent
that the rates are reasonable at the time of the |ease decision,
after consideration of —

(i) Rental costs of comparable property, if any;

(ii) Market conditions in the area;

(iii) The type, life expectancy, condition, and value
of the property leased;

(iv) Alternatives available; and

(v) Other provisions of the agreement.

(2) Rental costs under a sale and |leaseback arrange-
ment only up to the amount the contractor would be allowed
if the contractor retained title.

(3) Charges in the nature of rent for property between
any divisions, subsidiaries, or organizations under common
control, to the extent that they do not exceed the normal
costs of ownership, such as depreciation, taxes, insurance,
facilities capital cost of money, and maintenance (excluding

interest or other unallowable costs pursuant to Part 31), pro-
vided that no part of such costs shall duplicate any other
allowed cost. Rental cost of persona property leased from
any division, subsidiary, or affiliate of the contractor under
common control, that has an established practice of leasing
the same or similar property to unaffiliated lessees shall be
allowed in accordance with paragraph (b)(1) of this subsec-
tion.

(4) Rental costs under leases entered into before
March 1, 1970 for the remaining term of the lease (excluding
options not exercised before March 1, 1970) to the extent
they would have been alowable under Defense Acquisition
Regulation (formerly ASPR) 15-205.34 or Federal Procure-
ment Regulations section 1-15.205-34 in effect January 1,
1969.

(c) Thealowability of rental costs under unexpired leases
in connection with terminationsiis treated in 31.205-42(€).

31.205-37 Royaltiesand other costsfor use of patents.

(a) Royalties on a patent or amortization of the cost of
purchasing a patent or patent rights necessary for the proper
performance of the contract and applicable to contract prod-
ucts or processes are allowable unless—

(1) The Government has alicense or the right to a free
use of the patent;

(2) The patent has been adjudicated to be invalid, or
has been administratively determined to be invalid;

(3) The patent is considered to be unenforceable; or

(4) The patent is expired.

(b) Care should be exercised in determining reasonable-
ness when the royalties may have been arrived at as a result
of less-than-arm’s-length bargaining; e.g., royalties—

(1) Paid to persons, including corporations, affiliated
with the contractor;

(2) Paid to unaffiliated parties, including corporations,
under an agreement entered into in contemplation that a
Government contract would be awarded; or

(3) Paid under an agreement entered into after the con-
tract award.

(c) In any case involving a patent formerly owned by the
contractor, the royalty amount allowed should not exceed the
cost which would have been alowed had the contractor
retained title.

(d) See 31.109 regarding advance agreements.

31.205-38 Selling costs.

(a) “Selling” is a generic term encompassing all effortsto
market the contractor’s products or services, some of which
are covered specifically in other subsections of 31.205. Sell-
ing activity includes the following broad categories:

(1) Advertising.
(2) Corporate image enhancement including broadly-
targeted sales efforts, other than advertising.
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(3) Bid and proposal costs.
(4) Market planning.
(5) Direct selling.

(b) Advertising costs are defined at 31.205-1(b) and are
subject to the alowability provisions of 31.205-1(d) and (f).
Corporate image enhancement activities are included within
the definitions of public relations at 31.205-1(a) and enter-
tainment at 31.205-14 and are subject to the allowability pro-
visions at 31.205-1(e) and (f) and 31.205-14, respectively.
Bid and proposal costs are defined at 31.205-18 and have
their allowability controlled by that subsection. Market plan-
ning involves market research and analysis and generalized
management planning concerned with development of the
contractor's business. The allowability of long-range market
planning costs is controlled by the provisions of 31.205-12.
Other market planning costs are allowable to the extent that
they are reasonable and not in excess of the limitations of
paragraph (c)(2) of this subsection. Costs of activities which
are correctly classified and disallowed under cost principles
referenced in this paragraph (b) are not to be reconsidered
for reimbursement under any other provision of this subsec-
tion.

(c)(1) Direct selling efforts are those acts or actions to
induce particular customers to purchase particular products
or services of the contractor. Direct selling is characterized
by person-to-person contact and includes such activities as
familiarizing a potential customer with the contractor’s prod-
ucts or services, conditions of sale, service capabilities, etc.
It also includes negotiation, liaison between customer and
contractor personnel, technical and consulting activities,
individual demonstrations, and any other activities having as
their purpose the application or adaptation of the contractor’s
products or services for a particular customer’s use. The cost
of direct selling effortsis alowable if reasonable in amount.

(2) The costs of broadly targeted and direct selling
efforts and market planning other than long-range, that are
incurred in connection with a significant effort to promote
export sales of products normally sold to the U.S. Govern-
ment, including the costs of exhibiting and demonstrating
such products, are allowable on contracts with the U.S. Gov-
ernment provided the costs are allocable, reasonable, and
otherwise allowable under this Subpart 31.2.

(d) The costs of any sdlling efforts other than those
addressed in paragraphs (b) or (c) of this subsection are unal-
lowable.

(e) Costs of the type identified in paragraphs (b), (c), and
(d) of this subsection are often commingled on the contrac-
tor's books in the selling expense account because these
activities are performed by the sales departments. However,
identification and segregation of unalowable costs is
required under the provisions of 31.201-6 and 30.405, and

31.2-26 (FAC 2001-08)

such costs are not allowable merely because they are
incurred in connection with allowable selling activities.

(f) Notwithstanding any other provision of this subsec-
tion, sellers or agents compensation, fees, commissions,
percentages, retainer or brokerage fees, whether or not con-
tingent upon the award of contracts, are allowable only when
paid to bona fide employees or established commercia or
selling agencies maintained by the contractor for the purpose
of securing business.

31.205-39 Service and warranty costs.

Service and warranty costs include those arising from ful-
fillment of any contractual obligation of a contractor to pro-
vide services such as installation, training, correcting defects
in the products, replacing defective parts, and making
refunds in the case of inadequate performance. When not
inconsistent with the terms of the contract, service and war-
ranty costs are allowable. However, care should be exercised
to avoid duplication of the allowance as an element of both
estimated product cost and risk.

31.205-40 Special tooling and special test equipment

COosts.

(a) The terms “special tooling” and “special test equip-
ment” are defined in 45.101.

(b) The cost of special tooling and special test equipment
used in performing one or more Government contracts is
alowable and shall be allocated to the specific Government
contract or contracts for which acquired, except that the cost
of—

(1) Items acquired by the contractor before the effec-
tive date of the contract (or replacement of such items),
whether or not altered or adapted for use in performing the
contract, and

(2) Items which the contract schedule specifically
excludes, shal be allowable only as depreciation or
amortization.

(c) When items are disqualified as specia tooling or spe-
cia test equipment because with relatively minor expense
they can be made suitable for general purpose use and have a
value as such commensurate with their value as special tool-
ing or special test equipment, the cost of adapting the items
for use under the contract and the cost of returning them to
their prior configuration are allowable.

31.205-41 Taxes.
(a) The following types of costs are allowable;

(1) Federal, State, and local taxes (see Part 29), except
as otherwise provided in paragraph (b) of this section that are
required to be and are paid or accrued in accordance with
generally accepted accounting principles. Fines and penal-
ties are not considered taxes.
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(4) Paragraphs (a)(2) and (a)(3) of this subsection do
not incorporate the regul ations cited in subdivisions (a)(2)(i),
(i), and (iii) of this subsection in their entirety. Only the
maximum per diem rates, the definitions of lodging, meals,
and incidental expenses, and the regulatory coverage dealing
with special or unusual situations are incorporated herein.

(5) An advance agreement (see 31.109) with respect to
compliance with paragraphs (8)(2) and (a)(3) of this subsec-
tion may be useful and desirable.

(6) The maximum per diem rates referenced in para-
graph (a)(2) of this subsection generally would not constitute
areasonable daily charge—

(i) When no lodging costs are incurred; and/or

(ii) On partial travel days (e.g., day of departure and
return).
Appropriate downward adjustments from the maximum per
diem rates would normally be required under these circum-
stances. While these adjustments need not be calculated in
accordance with the Federal Travel Regulation or Joint
Travel Regulations, they must result in a reasonable charge.

(7) Costs shal be alowable only if the following
information is documented—

(i) Date and place (city, town, or other similar des-
ignation) of the expenses;

(if) Purpose of thetrip; and

(iii) Name of person on trip and that person’stitle or
relationship to the contractor.

(b) Travel costs incurred in the normal course of overall
administration of the business are allowable and shall be
treated as indirect costs.

(c) Travel costs directly attributable to specific contract
performance are allowable and may be charged to the con-
tract under 31.202.

(d) Airfare costs in excess of the lowest customary stan-
dard, coach, or equivalent airfare offered during normal
business hours are unallowable except when such accommo-
dations require circuitous routing, require travel during
unreasonable hours, excessively prolong travel, result in
increased cost that would offset transportation savings, are
not reasonably adequate for the physical or medical needs of
the traveler, or are not reasonably available to meet mission
reguirements. However, in order for airfare costs in excess of
the above standard airfare to be allowable, the applicable
condition(s) set forth above must be documented and justi-
fied.

(e)(1) “Cost of travel by contractor-owned, -leased, or
-chartered aircraft,” as used in this paragraph, includes the
cost of lease, charter, operation (including personnel),
maintenance, depreciation, insurance, and other related
Costs.

(2) The costs of travel by contractor-owned, -leased, or
-chartered aircraft are limited to the standard airfare
described in paragraph (d) of this subsection for the flight
destination unless travel by such aircraft is specifically
required by contract specification, term, or condition, or a
higher amount is approved by the contracting officer. A
higher amount may be agreed to when one or more of the cir-
cumstances for justifying higher than standard airfare listed
in paragraph (d) of this subsection are applicable, or when an
advance agreement under paragraph (e)(3) of this subsection
has been executed. In all cases, travel by contractor-owned, -
leased, or -chartered aircraft must be fully documented and
justified. For each contractor-owned, -leased, or -chartered
aircraft used for any business purpose which is charged or
alocated, directly or indirectly, to a Government contract,
the contractor must maintain and make available manifest/
logs for al flights on such company aircraft. Asaminimum,
the manifest/log shall indicate—

(i) Date, time, and points of departure;

(it) Destination, date, and time of arrival;

(iii) Name of each passenger and relationship to the
contractor;

(iv) Authorization for trip; and

(v) Purpose of trip.

(3) Where an advance agreement is proposed (see
31.109), consideration may be given to the following:

(i) Whether scheduled commercia airlines or other
suitable, less costly, travel facilities are available at reason-
able times, with reasonable frequency, and serve the required
destinations conveniently.

(ii) Whether increased flexibility in scheduling
results in time savings and more effective use of personnel
that would outweigh additional travel costs.

(f) Costs of contractor-owned or -leased automobiles, as
used in this paragraph, include the costs of |ease, operation
(including personnel), maintenance, depreciation, insurance,
etc. These costs are alowable, if reasonable, to the extent
that the automobiles are used for company business. That
portion of the cost of company-furnished automobiles that
relates to personal use by employees (including transporta
tion to and from work) is compensation for personal services
and is unallowable as stated in 31.205-6(m)(2).

31.205-47 Costsrelated to legal and other proceedings.

(a) Definitions. As used in this subpart—

“Costs’ include, but are not limited to, administrative and
clerical expenses; the costs of legal services, whether per-
formed by in-house or private counsel; the costs of the ser-
vices of accountants, consultants, or others retained by the
contractor to assist it; costs of employees, officers, and direc-
tors; and any similar costs incurred before, during, and after
commencement of a judicial or administrative proceeding
which bears a direct relationship to the proceeding.

(FAC 2001-08) 31.2-31
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“Fraud,” as used in this subsection, means—

(1) Actsof fraud or corruption or attempts to defraud
the Government or to corrupt its agents;

(2) Acts which constitute a cause for debarment or
suspension under 9.406-2(a) and 9.407-2(a); and

(3) Acts which violate the False Claims Act, 31
U.S.C,, sections 3729-3731, or the Anti-Kickback Act,
41 U.S.C., sections 51 and 54.

“Penalty,” does not include restitution, reimbursement, or
compensatory damages.

“Proceeding,” includes an investigation.

(b) Costs incurred in connection with any proceeding
brought by a Federal, State, local, or foreign government for
violation of, or afailure to comply with, law or regulation by
the contractor (including its agents or employees), or costs
incurred in connection with any proceeding brought by a
third party in the name of the United States under the False
Claims Act, 31 U.S.C. 3730, are unallowable if the result
is—

(2) Inacrimina proceeding, a conviction;

(2) In a civil or administrative proceeding, either a
finding of contractor liability where the proceeding involves
an allegation of fraud or similar misconduct or imposition of
a monetary penalty where the proceeding does not involve
an alegation of fraud or similar misconduct;

(3) A final decision by an appropriate official of an
executive agency to—

(i) Debar or suspend the contractor;

(ii) Rescind or void a contract; or

(iii) Terminate a contract for default by reason of a
violation or failure to comply with alaw or regulation.

(4) Disposition of the matter by consent or compro-
mise if the proceeding could have led to any of the outcomes
listed in paragraphs (b)(1) through (3) of this subsection (but
see paragraphs (c) and (d) of this subsection); or

(5) Not covered by paragraphs (b)(1) through (4) of
this subsection, but where the underlying alleged contractor
misconduct was the same as that which led to a different pro-
ceeding whose costs are unalowable by reason of para-
graphs (b)(1) through (4) of this subsection.

(c)(1) To the extent they are not otherwise unallowable,
costsincurred in connection with any proceeding under para-
graph (b) of this subsection commenced by the United States
that is resolved by consent or compromise pursuant to an
agreement entered into between the contractor and the
United States, and which are unallowable solely because of
paragraph (b) of this subsection, may be alowed to the
extent specifically provided in such agreement

(2) In the event of a settlement of any proceeding
brought by athird party under the False Claims Act in which
the United States did not intervene, reasonable costsincurred
by the contractor in connection with such a proceeding, that
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are not otherwise unallowable by regulation or by separate
agreement with the United States, may be allowed if the con-
tracting officer, in consultation with his or her legal advisor,
determines that there was very little likelihood that the third
party would have been successful on the merits.

(d) To the extent that they are not otherwise unallowable,
costsincurred in connection with any proceeding under para-
graph (b) of this subsection commenced by a State, local, or
foreign government may be allowable when the contracting
officer (or other official specified in agency procedures)
determines, that the costs were incurred either:

(1) As adirect result of a specific term or condition of
aFederal contract; or

(2) As a result of compliance with specific written
direction of the cognizant contracting officer.

(e) Costs incurred in connection with proceedings
described in paragraph (b) of this subsection, but which are
not made unallowable by that paragraph, may be allowable
to the extent that:

(1) The costs are reasonable in relation to the activities
required to deal with the proceeding and the underlying
cause of action;

(2) The costs are not otherwise recovered from the
Federal Government or a third party, either directly as a
result of the proceeding or otherwise; and

(3) The percentage of costs alowed does not exceed
the percentage determined to be appropriate considering the
complexity of procurement litigation, generally accepted
principles governing the award of legal feesin civil actions
involving the United States as a party, and such other factors
as may be appropriate. Such percentage shall not exceed
80 percent. Agreements reached under paragraph (c) of this
subsection shall be subject to this limitation. 1f, however, an
agreement described in paragraph (c)(1) of this subsection
explicitly states the amount of otherwise alowable incurred
legal fees and limits the allowable recovery to 80 percent or
less of the stated legal fees, no additional limitation need be
applied. The amount of reimbursement allowed for legal
costs in connection with any proceeding described in para-
graph (c)(2) of this subsection shall be determined by the
cognizant contracting officer, but shall not exceed 80 percent
of otherwise allowable legal costs incurred.

(f) Costs not covered elsewhere in this subsection are
unallowableif incurred in connection with:

(1) Defense against Federal Government claims or
appeals or the prosecution of claims or appeals against the
Federal Government (see 2.101).

(2) Organization, reorganization, (including mergers
and acquisitions) or resisting mergers and acquisitions (see
also 31.205-27).

(3) Defense of antitrust suits.
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Subpart 33.2—Disputes and Appeals

33.201 Definitions.

Asused in this subpart—

“Accrual of aclaim” means the date when all events, that
fix the alleged liability of either the Government or the con-
tractor and permit assertion of the claim, were known or
should have been known. For liability to be fixed, some
injury must have occurred. However, monetary damages
need not have been incurred.

“Alternative dispute resolution (ADR)” means any type
of procedure or combination of procedures voluntarily used
to resolve issues in controversy. These procedures may
include, but are not limited to, conciliation, facilitation,
mediation, fact-finding, minitrials, arbitration, and use of
ombudsmen.

“Defective certification” means a certificate which alters
or otherwise deviates from the language in 33.207(c) or
which is not executed by aperson duly authorized to bind the
contractor with respect to the claim. Failure to certify shall
not be deemed to be a defective certification.

“Issue in controversy” means a material disagreement
between the Government and the contractor that—

(1) May result in aclaim or
(2) Isdll or part of an existing claim.

“Misrepresentation of fact” means a false statement of
substantive fact, or any conduct which leadsto the belief of a
substantive fact material to proper understanding of the mat-
ter in hand, made with intent to deceive or mislead.

33.202 Contract Disputes Act of 1978.

The Contract Disputes Act of 1978, as amended
(41 U.S.C. 601-613) (the Act), establishes procedures and
requirements for asserting and resolving claims subject to
the Act. In addition, the Act provides for—

(a) The payment of interest on contractor claims;

(b) Certification of contractor claims; and

(c) A civil penalty for contractor claims that are fraudu-
lent or based on a misrepresentation of fact.

33.203 Applicability.

(a) Except as specified in paragraph (b) of this section,
this part applies to any express or implied contract covered
by the Federal Acquisition Regulation.

(b) This subpart does not apply to any contract with—

(1) A foreign government or agency of that govern-
ment, or

(2) An international organization or a subsidiary body
of that organization, if the agency head determines that the
application of the Act to the contract would not be in the
public interest.

(c) This part applies to all disputes with respect to con-
tracting officer decisions on matters “arising under” or

“relating to” a contract. Agency Boards of Contract Appeals
(BCA's) authorized under the Act continue to have all of the
authority they possessed before the Act with respect to dis-
putes arising under a contract, as well as authority to decide
disputes relating to a contract. The clause at 52.233-1, Dis-
putes, recognizes the “all disputes’ authority established by
the Act and states certain requirements and limitations of the
Act for the guidance of contractors and contracting agencies.
The clause is not intended to affect the rights and obligations
of the parties as provided by the Act or to constrain the
authority of the statutory agency BCA's in the handling and
deciding of contractor appeals under the Act.

33.204 Palicy.

The Government's policy is to try to resolve all contrac-
tual issues in controversy by mutual agreement at the con-
tracting officer's level. Reasonable efforts should be made to
resolve controversies prior to the submission of a claim.
Agencies are encouraged to use ADR proceduresto the max-
imum extent practicable. Certain factors, however, may
make the use of ADR inappropriate (see 5 U.S.C. 572(b)).
Except for arbitration conducted pursuant to the Administra-
tive Dispute Resolution Act (ADRA), (5 U.S.C. 571, et seq.)
agencies have authority which is separate from that provided
by the ADRA to use ADR procedures to resolve issues in
controversy. Agencies may also elect to proceed under the
authority and requirements of the ADRA.

33.205 Relationship of the Act to Public Law 85-804.

(@) Requests for relief under Public Law 85-804
(50 U.S.C. 1431-1435) are not claims within the Contract
Disputes Act of 1978 or the Disputes clause at 52.233-1,
Disputes, and shall be processed under Part 50,
Extraordinary Contractual Actions. However, relief formerly
available only under Public Law 85-804; i.e, legd
entitlement to rescission or reformation for mutual mistake,
is now available within the authority of the contracting
officer under the Contract Disputes Act of 1978 and the
Disputes clause. In case of a question whether the
contracting officer has authority to settle or decide specific
types of claims, the contracting officer should seek legal
advice.

(b) A contractor’salegation that it is entitled to rescission
or reformation of its contract in order to correct or mitigate
the effect of a mistake shall be treated as a claim under the
Act. A contract may be reformed or rescinded by the con-
tracting officer if the contractor would be entitled to such
remedy or relief under the law of Federal contracts. Due to
the complex legal issues likely to be associated with allega-
tions of legal entitlement, contracting officers shall make
written decisions, prepared with the advice and assistance of
legal counsel, either granting or denying relief in whole or in
part.
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(c) A claim that is either denied or not approved in its
entirety under paragraph (b) of this section may be cogniza-
ble as arequest for relief under Public Law 85-804 asimple-
mented by Part 50. However, the clam must first be
submitted to the contracting officer for consideration under
the Contract Disputes Act of 1978 because the claim is not
cognizable under Public Law 85-804, as implemented by
Part 50, unless other legal authority in the agency concerned
is determined to be lacking or inadequate.

33.206 Initiation of a claim.

(a) Contractor claims shall be submitted, in writing, to the
contracting officer for a decision within 6 years after accrual
of a claim, unless the contracting parties agreed to a shorter
time period. This 6-year time period does not apply to con-
tracts awarded prior to October 1, 1995. The contracting
officer shall document the contract file with evidence of the
date of receipt of any submission from the contractor
deemed to be a claim by the contracting officer.

(b) The contracting officer shall issue a written decision
on any Government claim initiated against a contractor
within 6 years after accrua of the claim, unless the contract-
ing parties agreed to a shorter time period. The 6-year period
shall not apply to contracts awarded prior to October 1,
1995, or to a Government claim based on a contractor claim
involving fraud.

33.207 Contractor certification.

(a) Contractors shall provide the certification specified in
paragraph (c) of this section when submitting any claim
exceeding $100,000.

(b) The certification requirement does not apply to issues
in controversy that have not been submitted as al or part of a
claim.

(c) The certification shall state asfollows:

| certify that the claim is made in good faith; that the sup-
porting data are accurate and complete to the best of my
knowledge and belief; that the amount requested accurately
reflects the contract adjustment for which the contractor
believes the Government is liable; and that | am duly autho-
rized to certify the claim on behalf of the contractor.

(d) The aggregate amount of both increased and
decreased costs shall be used in determining when the dollar
thresholds requiring certification are met (see example in
15.403-4(a)(1)(iii) regarding cost or pricing data).

(e) The certification may be executed by any person duly
authorized to bind the contractor with respect to the claim.

(f) A defective certification shall not deprive a court or an
agency BCA of jurisdiction over that claim. Prior to the
entry of a final judgment by a court or a decision by an
agency BCA, however, the court or agency BCA shall
reguire a defective certification to be corrected.
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33.208 Interest on claims.

(a) The Government shall pay interest on a contractor's
claim on the amount found due and unpaid from the date
that—

(1) The contracting officer receives the claim (certified
if required by 33.207(a)); or

(2) Payment otherwise would be due, if that date is
later, until the date of payment.

(b) Simple interest on claims shall be paid at the rate,
fixed by the Secretary of the Treasury as provided in the Act,
which is applicable to the period during which the contract-
ing officer receives the claim and then at the rate applicable
for each 6-month period as fixed by the Treasury Secretary
during the pendency of the claim. (See 32.614 for theright of
the Government to collect interest on its claims against a
contractor.)

(c) With regard to claims having defective certifications,
interest shall be paid from either the date that the contracting
officer initialy receives the claim or October 29, 1992,
whichever is later. However, if a contractor has provided a
proper certificate prior to October 29, 1992, after submission
of a defective certificate, interest shall be paid from the date
of receipt by the Government of a proper certificate.

33.209 Suspected fraudulent claims.

If the contractor is unable to support any part of the claim
and there is evidence that the inability is attributable to mis-
representation of fact or to fraud on the part of the contractor,
the contracting officer shall refer the matter to the agency
official responsible for investigating fraud.

33.210 Contracting officer’sauthority.

Except as provided in this section, contracting officers are
authorized, within any specific limitations of their warrants,
to decide or resolve all claims arising under or relating to a
contract subject to the Act. In accordance with agency poli-
cies and 33.214, contracting officers are authorized to use
ADR procedures to resolve claims. The authority to decide
or resolve claims does not extend to—

(@ A clam or dispute for pendties or forfeitures pre-
scribed by statute or regulation that another Federal agency
is specifically authorized to administer, settle, or determine;
or

(b) The settlement, compromise, payment, or adjustment
of any claim involving fraud.

33.211 Contracting officer’s decision.

(a) When aclaim by or against a contractor cannot be sat-
isfied or settled by mutual agreement and a decision on the
claim is necessary, the contracting officer shall—

(1) Review the facts pertinent to the claim;
(2) Secure assistance from legal and other advisors;
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(3) Coordinate with the contract administration office
or contracting office, as appropriate; and
(4) Prepare awritten decision that shall include a—
(i) Description of the claim or dispute;
(i) Reference to the pertinent contract terms;
(ii1) Statement of the factual areas of agreement and
disagreement;
(iv) Statement of the contracting officer’s decision,
with supporting rationale;
(v) Paragraph substantialy as follows:

This is the final decision of the Contracting Officer. You
may appeal this decision to the agency board of contract
appedls. If you decide to appeal, you must, within 90 days
from the date you receive this decision, mail or otherwise fur-
nish written notice to the agency board of contract appeals and
provide a copy to the Contracting Officer from whose decision
this appesl is taken. The notice shall indicate that an appeal is
intended, reference this decision, and identify the contract by
number. With regard to appeal s to the agency board of contract
appedls, you may, solely at your election, proceed under the
board's small claim procedure for claims of $50,000 or less or
its accelerated procedure for clams of $100,000 or less.
Instead of appealing to the agency board of contract appeals,
you may bring an action directly in the United States Court of
Federal Claims (except as provided in the Contract Disputes
Act of 1978, 41 U.S.C. 603, regarding Maritime Contracts)
within 12 months of the date you receive this decision; and

(vi) Demand for payment prepared in accordance
with 32.610(b) in al cases where the decision results in a
finding that the contractor isindebted to the Government.

(b) The contracting officer shall furnish a copy of the
decision to the contractor by certified mail, return receipt
requested, or by any other method that provides evidence of
receipt. This requirement shall apply to decisions on claims
initiated by or against the contractor.

(c) The contracting officer shall issue the decision within
the following statutory time limitations:

(1) For claims of $100,000 or less, 60 days after
receiving a written request from the contractor that a deci-
sion be rendered within that period, or within a reasonable
time after receipt of the claim if the contractor does not make
such arequest.

(2) For claims over $100,000, 60 days after receiving a
certified claim; provided, however, that if a decision will not
be issued within 60 days, the contracting officer shall notify
the contractor, within that period, of the time within which a
decision will beissued.

(d) The contracting officer shall issue a decision within a
reasonabl e time, taking into account—

(1) The size and complexity of the claim;

(2) The adequacy of the contractor’s supporting data;
and

(3) Any other relevant factors.

(e) The contracting officer shall have no obligation to ren-
der afina decision on any claim exceeding $100,000 which
contains a defective certification, if within 60 days after
receipt of the claim, the contracting officer notifies the con-
tractor, in writing, of the reasons why any attempted certifi-
cation was found to be defective.

(f) In the event of undue delay by the contracting officer
in rendering a decision on a claim, the contractor may
request the tribunal concerned to direct the contracting
officer to issue a decision in a specified time period deter-
mined by the tribunal.

(9) Any failure of the contracting officer to issue a deci-
sion within the required time periods will be deemed a deci-
sion by the contracting officer denying the claim and will
authorize the contractor to file an appeal or suit on theclaim.

(h) The amount determined payable under the decision,
less any portion already paid, should be paid, if otherwise
proper, without awaiting contractor action concerning
appeal. Such payment shall be without prejudice to the rights
of either party.

33.212 Contracting officer’s duties upon appeal.

To the extent permitted by any agency procedures con-
trolling contacts with agency BCA personnel, the contract-
ing officer shall provide data, documentation, information,
and support as may be required by the agency BCA for use
on apending appeal from the contracting officer’s decision.

33.213 Obligation to continue performance.

(a) In general, before passage of the Act, the obligation to
continue performance applied only to claims arising under a
contract. However, the Act, at 41 U.S.C. 605(b), authorizes
agencies to require a contractor to continue contract perfor-
mance in accordance with the contracting officer’s decision
pending a final resolution of any claim arising under, or
relating to, the contract. (A claim arising under acontractisa
claim that can be resolved under a contract clause, other than
the clause at 52.233-1, Disputes, that provides for the relief
sought by the claimant; however, relief for such claim can
also be sought under the clause at 52.233-1. A claim relating
to a contract is a claim that cannot be resolved under a con-
tract clause other than the clause at 52.233-1.) This distinc-
tion is recognized by the clause with its Alternate | (see
33.215).

(b) In all contracts that include the clause at 52.233-1,
Disputes, with its Alternate I, in the event of a dispute not
arising under, but relating to, the contract, the contracting
officer shall consider providing, through appropriate agency
procedures, financing of the continued performance; pro-
vided, that the Government’s interest is properly secured.
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33.214 Alternative dispute resolution (ADR).

(a) The objective of using ADR procedures is to increase
the opportunity for relatively inexpensive and expeditious
resolution of issues in controversy. Essential elements of
ADR include—

(1) Existence of an issue in controversy;

(2) A voluntary election by both parties to participate
inthe ADR process;

(3) An agreement on alternative procedures and terms
to beused in lieu of formal litigation; and

(4) Participation in the process by officials of both par-
ties who have the authority to resolve the issue in contro-
versy.

(b) If the contracting officer rejects a contractor’s regquest
for ADR proceedings, the contracting officer shall provide
the contractor awritten explanation citing one or more of the
conditionsin 5 U.S.C. 572(b) or such other specific reasons
that ADR procedures are inappropriate for the resolution of
the dispute. In any case where a contractor rejects a request
of an agency for ADR proceedings, the contractor shall
inform the agency in writing of the contractor’s specific rea-
sons for rejecting the request.

(c) ADR procedures may be used at any time that the con-
tracting officer has authority to resolve the issue in contro-
versy. If a claim has been submitted, ADR procedures may
be applied to al or aportion of the claim. When ADR proce-
dures are used subsequent to the issuance of a contracting
officer's final decision, their use does not ater any of the
time limitations or procedural reguirements for filing an
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appeal of the contracting officer's final decision and does not
constitute a reconsideration of the final decision.

(d) When appropriate, a neutral person may be used to
facilitate resolution of theissue in controversy using the pro-
cedures chosen by the parties.

(e) The confidentiality of ADR proceedings shall be pro-
tected consistent with 5 U.S.C. 574.

(f)(1) A solicitation shall not require arbitration as a con-
dition of award, unless arbitration is otherwise required by
law. Contracting officers should have flexibility to select the
appropriate ADR procedure to resolve the issues in contro-
versy asthey arise.

(2) An agreement to use arbitration shall be in writing
and shall specify a maximum award that may be issued by
the arbitrator, as well as any other conditions limiting the
range of possible outcomes.

(g) Binding arbitration, as an ADR procedure, may be
agreed to only as specified in agency guidelines. Such guide-
lines shall provide advice on the appropriate use of binding
arbitration and when an agency has authority to settle an
issue in controversy through binding arbitration.

33.215 Contract clause.

The contracting officer shall insert the clause at 52.233-1,
Disputes, in solicitations and contracts, unless the conditions
in 33.203(b) apply. If it is determined under agency proce-
dures that continued performance is necessary pending reso-
lution of any claim arising under or relating to the contract,
the contracting officer shall use the clause with its Alternate
l.
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Subpart 36.5—Contract Clauses

36.500 Scope of subpart.

This subpart prescribes clauses for insertion in solicita-
tions and contracts for (a) construction and (b) dismantling,
demolition, or removal of improvements contracts. Provi-
sions and clauses prescribed elsewhere in the Federal Acqui-
sition Regulation (FAR) shall also be used in such
solicitations and contracts when the conditions specified in
the prescriptions for the provisions and clauses are
applicable.

36.501 Performance of work by the contractor.

(a) To assure adequate interest in and supervision of all
work involved in larger projects, the contractor shall be
required to perform a significant part of the contract work
with its own forces. The contract shall express this require-
ment in terms of a percentage that reflects the minimum
amount of work the contractor must perform with its own
forces. This percentage is (1) as high as the contracting
officer considers appropriate for the project, consistent with
customary or necessary specialty subcontracting and the
complexity and magnitude of the work, and (2) ordinarily
not less than 12 percent unless a greater percentage is
required by law or agency regulation. Speciaties such as
plumbing, heating, and electrica work are usualy subcon-
tracted, and should not normally be considered in establish-
ing the amount of work required to be performed by the
contractor.

(b) The contracting officer shall insert the clause at
52.236-1, Performance of Work by the Contractor, in solici-
tations and contracts, except those awarded pursuant to Sub-
parts 19.5 or 19.8, when a fixed-price construction contract
is contemplated and the contract amount is expected to
exceed $1,000,000. The contracting officer may insert the
clause in solicitations and contracts when a fixed-price con-
struction contract is contemplated and the contract amount is
expected to be $1,000,000 or less.

36.502 Differing site conditions.

The contracting officer shall insert the clause at 52.236-2,
Differing Site Conditions, in solicitations and contracts when
a fixed-price construction contract or a fixed-price disman-
tling, demolition, or removal of improvements contract is
contemplated and the contract amount is expected to exceed
the simplified acquisition threshold. The contracting officer
may insert the clause in solicitations and contracts when a
fixed-price construction or afixed-price contract for disman-
tling, demolition, or removal of improvements is contem-
plated and the contract amount is expected to be at or below
| thesimplified acquisition threshold.

36.503 Site investigation and conditions affecting the
work.

The contracting officer shall insert the clause at 52.236-3,
Site Investigation and Conditions Affecting the Work, in
solicitations and contracts when a fixed-price construction
contract or afixed-price dismantling, demolition, or removal
of improvements contract is contemplated and the contract
amount is expected to exceed the simplified acquisition
threshold. The contracting officer may insert the clause in
solicitations and contracts when a fixed-price construction or
a fixed-price contract for dismantling, demolition, or
removal of improvements is contemplated and the contract
amount is expected to be at or below the ssimplified acquisi-
tion threshold.

36.504 Physical data.

The contracting officer shall insert the clause at 52.236-4,
Physical Data, in solicitations and contracts when a fixed-
price construction contract is contemplated and physical data
(e.g., test borings, hydrographic data, weather conditions
data) will be furnished or made available to offerors.

36.505 Material and workmanship.

The contracting officer shall insert the clause at 52.236-5,
Material and Workmanship, in solicitations and contracts for
construction contracts.

36.506 Superintendence by the contractor.

The contracting officer shall insert the clause at 52.236-6,
Superintendence by the Contractor, in solicitations and con-
tracts when a fixed-price construction contract or a fixed-
price dismantling, demolition, or removal of improvements
contract is contemplated and the contract amount is expected
to exceed the simplified acquisition threshold. The contract-
ing officer may insert the clause in solicitations and contracts
when a fixed-price construction or a fixed-price contract for
dismantling, demoalition, or removal of improvementsis con-
templated and the contract amount is expected to be at or
below the simplified acquisition threshold.

36.507 Permitsand responsibilities.

The contracting officer shall insert the clause at 52.236-7,
Permits and Responsibilities, in solicitations and contracts
when a fixed-price or cost-reimbursement construction con-
tract or a fixed-price dismantling, demolition, or removal of
improvements contract is contemplated.

36.508 Other contracts.

The contracting officer shall insert the clause at 52.236-8,
Other Contracts, in solicitations and contracts when a fixed-
price construction contract or a fixed-price dismantling,
demolition, or removal of improvements contract is contem-
plated and the contract amount is expected to exceed the
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simplified acquisition threshold. The contracting officer may
insert the clause in solicitations and contracts when a fixed-
price construction or a fixed-price contract for dismantling,
demoalition, or removal of improvements is contemplated
and the contract amount is expected to be at or below the
simplified acquisition threshold.

36.509 Protection of existing vegetation, structures,
equipment, utilities, and improvements.

The contracting officer shall insert the clause at 52.236-9,
Protection of Existing Vegetation, Structures, Equipment,
Utilities, and Improvements, in solicitations and contracts
when afixed-price construction contract or a fixed-price dis-
mantling, demolition, or removal of improvements contract
is contemplated and the contract amount is expected to
exceed the simplified acquisition threshold. The contracting
officer may insert the clause in solicitations and contracts
when a fixed-price construction or a fixed-price contract for
dismantling, demolition, or removal of improvementsis con-
templated and the contract amount is expected to be at or
below the simplified acquisition threshold.

36.510 Operationsand storage areas.

The contracting officer shal insert the clause at
52.236-10, Operations and Storage Aress, in solicitations
and contracts when a fixed-price construction contract or a
fixed-price dismantling, demolition, or removal of improve-
ments contract is contemplated and the contract amount is
expected to exceed the simplified acquisition threshold. The
contracting officer may insert the clause in solicitations and
contracts when a fixed-price construction or a fixed-price
contract for dismantling, demolition, or removal of improve-
ments is contemplated and the contract amount is expected
to be at or below the simplified acquisition threshold.

36.511 Use and possession prior to completion.

The contracting officer shall insert the clause at
52.236-11, Use and Possession Prior to Completion, in solic-
itations and contracts when a fixed-price construction con-
tract is contemplated and the contract award amount is
expected to exceed the simplified acquisition threshold. This
clause may be inserted in solicitations and contracts when
the contract amount is expected to be at or below the simpli-
fied acquisition threshold.

36.512 Cleaning up.

The contracting officer shall insert the clause at
52.236-12, Cleaning Up, in solicitations and contracts when
a fixed-price construction contract or a fixed-price disman-
tling, demolition, or removal of improvements contract is
contemplated and the contract amount is expected to exceed
the simplified acquisition threshold. The contracting officer
may insert the clause in solicitations and contracts when a
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fixed-price construction or a fixed-price contract for disman-
tling, demolition, or remova of improvements is contem-
plated and the contract amount is expected to be at or below
the simplified acquisition threshold.

36.513 Accident prevention.

(@ The contracting officer shall insert the clause at
52.236-13, Accident Prevention, in solicitations and con-
tracts when a fixed-price construction contract or a fixed-
price dismantling, demolition, or removal of improvements
contract is contemplated and the contract amount is expected
to exceed the simplified acquisition threshold. The contract-
ing officer may insert the clause in solicitations and contracts
when a fixed-price construction or a fixed-price contract for
dismantling, demoalition, or removal of improvementsis con-
templated and the contract amount is expected to be at or
below the simplified acquisition threshold. If the contract
will involve work of along duration or hazardous nature, the
contracting officer shall use the clause with its Alternate |.

(b) The contracting officer shall insert the clause or the
clause with its Alternate | in solicitations and contracts when
acontract for services to be performed at Government facili-
ties (see 48 CFR part 37) is contemplated, and technical rep-
resentatives advise that special precautions are appropriate.

(c) The contracting officer should inform the Occupa-
tional Safety and Health Administration (OSHA), or other
cognizant Federal, State, or local officias, of instances
where the contractor has been notified to take immediate
action to correct serious or imminent dangers.

36.514 Availability and use of utility services.

The contracting officer shall insert the clause at
52.236-14, Availahility and Use of Utility Services, in solici-
tations and contracts when a fixed-price construction con-
tract or afixed-price dismantling, demolition, or removal of
improvements contract is contemplated, the contract is to be
performed on Government sites, and the contracting officer
decides (@) that the existing utility system(s) is adequate for
the needs of both the Government and the contractor, and (b)
furnishing it is in the Government’s interest. When this
clause is used, the contracting officer shall list the available
utilities in the contract.

36.515 Schedulesfor construction contracts.

The contracting officer may insert the clause at
52.236-15, Schedules for Construction Contracts, in solicita-
tions and contracts when a fixed-price construction contract
is contemplated, the contract amount is expected to exceed
the smplified acquisition threshold, and the period of actual
work performance exceeds 60 days. This clause may also be
inserted in such solicitations and contracts when work per-
formance is expected to last less than 60 days and an unusual
situation exists that warrants imposition of the requirements.
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49.000 Scope of part.

Thispart establishes policiesand proceduresrel ating to the
complete or partial termination of contracts for the
convenience of the Government or for default. It prescribes
contract clauses relating to termination and excusable delay
and includesinstructionsfor using termination and settlement
forms.

49.001 Definitions.

Asused in this part—

“Other work” means any current or scheduled work of the
contractor, whether Government or commercial, other than
work related to the terminated contract.

“ Settlement agreement” means awritten agreement in the
form of acontract modification settling all or aseverable por-
tion of a settlement proposal.

“ Settlement proposal” means a proposal for effecting set-
tlement of acontract terminated in whole or in part, submitted
by acontractor or subcontractor in the form, and supported by
the data, required by this part. A settlement proposa is
included within the generic meaning of the word “claim”
under false claims acts (see 18 U.S.C. 287 and 31 U.S.C.
3729).

“Termination inventory” means the same as the language
in 45.601.

“Unsettled contract change” means any contract change or
contract term for which a definitive modification is required
but has not been executed.

49.002 Applicability.

(a) This part applies to contracts that provide for termina-
tion for the convenience of the Government or for the default
of the contractor (see also 13.302-4).

(b) Contractors shall use this part, unless inappropriate, to
settle subcontracts terminated as a result of modification of
prime contracts. The contracting officer shall use this part as
aguide in evaluating settlements of subcontracts terminated
for the convenience of a contractor whenever the settlement
will be the basis of a proposal for reimbursement from the
Government under a cost-reimbursement contract.

(c) Thecontracting officer may usethis part in determining
an equitable adjustment resulting from a modification under
the Changes clause of any contract, except cost-reimburse-
ment contracts.

(d) When action to be taken or authority to be exercised
under this part depends upon the “amount” of the settlement
proposal, that amount shall be determined by deducting from
the gross settlement proposed the amounts payable for com-
pleted articles or work at the contract price and amounts for
the settlement of subcontractor settlement proposals. Credits
for retention or other disposal of termination inventory and
amounts for advance or partia payments shall not be
deducted.

Subpart 49.1—General Principles

49.100 Scope of subpart.

(@) This subpart deals with—

(1) The authority and responsibility of contracting
officers to terminate contractsin whole or in part for the con-
venience of the Government or for default;

(2) Duties of the contractor and the contracting officer
after issuance of the notice of termination;

(3) General procedures for the settlement of terminated
contracts; and

(4) Settlement agreements.

(b) Additional principles applicable to the termination for
convenience and settlement of fixed-price and cost-reim-
bursement contracts are included in Subparts 49.2 and 49.3.
Additional principles applicable to the termination of con-
tracts for default are included in Subpart 49.4.

49.101 Authoritiesand responsibilities.

(@) The termination clauses or other contract clauses
authorize contracting officers to terminate contracts for con-
venience, or for default, and to enter into settlement agree-
ments under this regulation.

(b) The contracting officer shall terminate contracts,
whether for default or convenience, only when it is in the
Government’s interest. The contracting officer shall effect a
no-cost settlement instead of issuing a termination notice
when—

(1) It isknown that the contractor will accept one,

(2) Government property was not furnished, and

(3) There are no outstanding payments, debts due the
Government, or other contractor obligations.

(c) When the price of the undelivered balance of the con-
tract is less than $5,000, the contract should not normally be
terminated for convenience but should be permitted to run to
completion.

(d) After the contracting officer issues a notice of termina-
tion, the termination contracting officer (TCO) isresponsible
for negotiating any settlement with the contractor, including
ano-cost settlement if appropriate. Auditors and TCO's shall
promptly schedule and complete audit reviews and negotia-
tions, giving particular attention to the need for timely action
on al settlementsinvolving small business concerns.

(e) If the same item is under contract with both large and
small business concerns and it is necessary to terminate for
convenience part of the units still to be delivered, preference
shall be given to the continuing performance of small busi-
ness contracts over large business contracts unless the chief
of the contracting office determinesthat thisis not in the Gov-
ernment’s interest.

(f) The contracting officer is responsible for the release of
excess funds resulting from the termination unless this
responsibility is specifically delegated to the TCO.

49.1-1
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49.102 Notice of termination.

(a) General. The contracting officer shall terminate con-
tracts for convenience or default only by a written notice to
the contractor (see 49.601). When the noticeis mailed, it shall
be sent by certified mail, return receipt requested. When the
contracting office arranges for hand delivery of the notice, a
written acknowledgement shall be obtained from the contrac-
tor. The notice shall state—

(1) That the contract is being terminated for the conve-
nience of the Government (or for default) under the contract
clause authorizing the termination;

(2) The effective date of termination;

(3) The extent of termination;

(4) Any special instructions; and

(5) The stepsthe contractor should take to minimize the
impact on personnel if the termination, together with all other
outstanding terminations, will result in asignificant reduction
in the contractor’swork force (see paragraph (g) of the notice
in 49.601-2). If the termination notice is by telegram, include
these “steps” in the confirming letter or modification.

(b) Distribution of copies. The contracting officer shall
simultaneously send the termination notice to the contractor,
and a copy to the contract administration office and to any
known assignee, guarantor, or surety of the contractor.

(c) Amendment of termination notice. The contracting
officer may amend a termination notice to—

(1) Correct nonsubstantive mistakes in the notice;

(2) Add supplemental data or instructions; or

(3) Rescind the notice if it is determined that itemster-
minated had been completed or shipped before the contrac-
tor’s receipt of the notice.

(d) Reinstatement of terminated contracts. Upon written
consent of the contractor, the contracting office may reinstate
the terminated portion of a contract in whole or in part by
amending the notice of termination if it has been determined
inwriting that—

(2) Circumstancesclearly indicate arequirement for the
terminated items; and

(2) Reinstatement is advantageous to the Government.

49.103 Methods of settlement.

Settlement of terminated cost-reimbursement contracts
and fixed-price contracts terminated for convenience may be

49.1-2 (FAC 2001-08)

effected by (&) negotiated agreement, (b) determination by the
TCO, (c) costing-out under vouchers using SF 1034, Public
Voucher for Purchases and Services Other Than Personal, for
cost-reimbursement contracts (as prescribed in Subpart 49.3),
or (d) a combination of these methods. When possible, the
TCO should negotiate a fair and prompt settlement with the
contractor. The TCO shall settle a settlement proposal by
determination only when it cannot be settled by agreement.

49.104 Dutiesof prime contractor after receipt of notice
of termination.

After receipt of the notice of termination, the contractor
shall comply with the notice and the termination clause of the
contract, except as otherwise directed by the TCO. The notice
and clause applicable to convenience terminations generally
require that the contractor—

(a) Stop work immediately on theterminated portion of the
contract and stop placing subcontracts thereunder;

(b) Terminate all subcontracts related to the terminated
portion of the prime contract;

(c) Immediately advise the TCO of any special circum-
stances precluding the stoppage of work;

(d) Perform the continued portion of the contract and sub-
mit promptly any request for an equitable adjustment of price
for the continued portion, supported by evidence of any
increase in the cost, if the termination is partial;

(e) Take necessary or directed action to protect and pre-
serve property in the contractor’s possession in which the
Government has or may acquire an interest and, as directed
by the TCO, deliver the property to the Government;

(f) Promptly notify the TCO in writing of any legal pro-
ceedings growing out of any subcontract or other commit-
ment related to the terminated portion of the contract;

(g) Settle outstanding liabilities and proposals arising out
of termination of subcontracts, obtaining any approvalsor rat-
ifications required by the TCO;

(h) Promptly submit the contractor’s own settlement pro-
posal, supported by appropriate schedules; and

(i) Dispose of termination inventory, as directed or autho-
rized by the TCO.
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51.000 Scope of part.

This part prescribes policies and procedures for the use by
contractors of Government supply sources and interagency
fleet management system (IFMS) vehicles and related ser-
vices.

Subpart 51.1—Contractor Use of Gover nment
Supply Sources

51.100 Scope of subpart.

This subpart prescribes policies and proceduresfor the use
of Government supply sources (see 51.102(c)) by contractors.
In this subpart, the terms “contractors’ and *“contracts’
include “subcontractors’ and “subcontracts.”

51.101 Policy.

(a) If it isin the Government’s interest, and if supplies or
services required in the performance of a Government con-
tract are available from Government supply sources, contract-
ing officers may authorize contractors to use these sourcesin
performing—

(1) Government cost-reimbursement contracts;

(2) Other types of negotiated contractswhen the agency
determinesthat a substantial dollar portion of the contractor’s
contracts are of a Government cost-reimbursement nature; or

(3) A contract under the JavitsWagner-O'Day Act
(41 U.S.C. 46, et seq.) if:

(i) The nonprofit agency requesting use of the sup-
plies and servicesis providing a commodity or service to the
Federal Government, and

(if) The supplies or services received are directly
used in making or providing a commodity or service,
approved by the Committee for Purchase From People Who
Are Blind or Severely Disabled, to the Federal Government
(see Subpart 8.7).

(b) Contractors with fixed-price Government contracts
that require protection of security classified information may
acquire security equipment through GSA sources (see
41 CFR 101-26.507).

(c) Contracting officers shall authorize contractors pur-
chasing supply items for Government use that are available
from the Committeefor Purchasefrom PeopleWho AreBlind
or Severely Disabled (see Subpart 8.7) to purchase such items
from the Defense Logistics Agency (DLA), the General Ser-
vices Administration (GSA), and the Department of Veterans
Affairs(VA) if they are available from these agencies through
their distribution facilities. Mandatory supplies that are not
available from DLA/GSA/VA shall be ordered through the
appropriate central nonprofit agency (see 52.208-9(c)).

51.102 Authorization to use Government supply sources.
(a) Before issuing an authorization to a contractor to use
Government supply sources in accordance with 51.101(a) or

(b), the contracting officer shall place in the contract file a
written finding supporting issuance of the authorization. A
written finding is not required when authorizing use of Gov-
ernment supply sourcesin accordancewith 51.101(c). Except
for findings under 51.101(a)(3), the determination shall be
based on, but not limited to, considerations of the following
factors:

(1) The administrative cost of placing orders with Gov-
ernment supply sources and the program impact of delay fac-
tors, if any.

(2) The lower cost of items available through Govern-
ment supply sources.

(3) Suitahility of items available through Government
supply sources.

(4) Delivery factors such as cost and time.

(5) Recommendations of the contractor.

(b) Authorizations to subcontractors shall be issued
through, and with the approval of, the contractor.

(c) Upon deciding to authorize a contractor to use Govern-
ment supply sources, the contracting officer shall request, in
writing, as applicable—

(1) A FEDSTRIP activity address code, through the
agency’s central contact point for matters involving activity
address codes, from the:

General Services Administration
FCSI
Washington DC 20406

(2) A MILSTRIP activity address code from the appro-
priate Department of Defense (DOD) service point listed in
Section 1 of the Introduction to the DOD Activity Address
Directory;

(3) Approva for the contractor to use Department of
Veterans Affairs (VA) supply sources from the:

Deputy Assistant Secretary for Acquisition and Materiel
Management (Code 90)

Office of Acquisition and Materiel Management
Department of Veterans Affairs

810 Vermont Avenue NW

Washington DC 20420

(4) Approval for the contractor to acquire helium from
the:

Department of the Interior
Bureau of Land Management
Helium Field Operations
801 S. Fillmore Street
Amarillo TX 79101-3545

or
(5) Approval from the appropriate agency for the con-

tractor to use a Government supply source other than those

identified in paragraphs (c)(1) through (c)(4) of this section.

(FAC 2001-08) 51.1-1
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(d) Each request made under paragraph (c) of this section
shall contain—

(1) The complete address(es) to which the contractor’s
mail, freight, and billing documents are to be directed;

(2) A copy of the contracting officer’s letter of authori-
zation to the contractor;

(3) The prime contract number(s); and

(4) The effective date and duration of each contract.

(e) In each authorization to the contractor, the contracting
officer—

(2) Shall cite the contract number(s) involved;

(2) Shall, when practicable, limit the period of the
authorization;

(3) Shall specify, as appropriate, that—

(i) When requisitioning from GSA or DOD, the con-
tractor shall use FEDSTRIP or MILSTRIP, as appropriate,
and include the activity address code assigned by GSA or
DOD;

(if) When requisitioning from the VA, the contractor
should use FEDSTRIP or MILSTRIP, as appropriate,
Optional Form 347, Order for Supplies or Services (see
53.302-347), or an agency-approved form; and

(iii) When placing ordersfor helium with the Bureau
of Land Management, the contractor shall reference the Fed-
eral contract number on the purchase order;

(4) May include any other limitations or conditions
deemed necessary. For example, the contracting officer
may—

(i) Authorize purchases from Government supply
sources of any overhead supplies, but no production supplies;

(if) Limit any authorization requirement to use Gov-
ernment sources to a specific dollar amount, thereby leaving
the contractor free to make smaller purchases from other
sources if so desired;

(iii) Restrict the authorization to certain facilities or
to specific contracts; or

(iv) Provide specifically if vesting of titleisto differ
from other property acquired or otherwise furnished by the
contractor for use under the contract; and

(5) Shall instruct the contractor to comply with the
applicable policies and procedures prescribed in this subpart.

(f) After issuing the authorization, the authorizing agency
shall be responsible for—

(1) Ensuring that contractors comply with the terms of
their authorizations and that supplies and services obtained
from Government supply sources are properly accounted for
and properly used;

(2) Any indebtedness incurred for supplies or services
and not satisfied by the contractor; and

(3) Submitting, in writing, to the appropriate Govern-
ment sources, address changes of the contractor and del etions
when contracts are completed or terminated.

51.1-2

51.103 Ordering from Gover nment supply sour ces.

(a) Contractors placing orders under Federal Supply
Schedules shall follow the terms of the applicable schedule
and authorization and include with each order—

(1) A copy of the authorization (unless a copy was pre-
viously furnished to the Federal Supply Schedule contractor);
and

(2) Thefollowing statement: This order is placed under
written authorization from dated . Inthe event
of any inconsistency between the terms and conditions of this
order and those of your Federal Supply Schedule contract, the
latter will govern.

(b) Contractors placing orders for Government stock
shall—

(1) Comply with the requirements of the contracting
officer’s authorization, using FEDSTRIP or MILSTRIP pro-
cedures, as appropriate;

(2) Use only the Government activity address code
obtained by the contracting officer in accordance with
51.102(e) along with the contractor's assigned access code,
when ordering from GSA Customer Supply Centers.

(3) Order only those items required in the performance
of their contracts.

51.104 Furnishing assistance to contractors.

After receiving an activity address code, the contracting
officer will notify the appropriate GSA regional office or mil-
itary activity, which will contact the contractor and—

(@) Provide initial copies of ordering information and
instructions; and

(b) When necessary, assist the contractor in preparing and
submitting, as appropriate—

(1) The initid FEDSTRIP or MILSTRIP requisitions,
the Optional Form 347, or the agency-approved forms;

(2) A completed GSA Form 457, FSS Publications
Mailing List Application, so that the contractor will automat-
ically receive current copies of required publications; or

(3) A completed GSA Form 3525, Application for Cus-
tomer Supply Center Services and (Address Change).

51.105 Payment for shipments.

GSA, DOD, and VA will not forward bills to contractors
for supplies ordered from Government stock until after the
supplies have been shipped. Receipt of billing is sufficient
evidenceto establish contractor liability and to provideabasis
for payment. Contracting officers should direct their contrac-
tors to make payment promptly upon receipt of billings.

51.106 Title.
(a) Titleto al property acquired by the contractor under the
contracting officer’s authorization shall vest in the parties as
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provided in the contract, unless specifically provided for oth-
erwise.

(b) If contracts are with educational institutions and the
Government Property clause at 52.245-2, Alternate I, or
52.245-5, Alternate I, is used, title to property having an
acquisition cost of lessthan $5,000 shall vest in the contractor
as provided in the clause. Agencies may provide higher
thresholds, if appropriate.

51.107 Contract clause.

The contracting officer shall insert the clause at 52.251-1,
Government Supply Sources, in solicitations and contracts
when the contracting officer may authorize the contractor to
acquire supplies or services from a Government supply
source. If afacilities contract is contemplated, the contracting
officer shall use the clause with its Alternate I.

(FAC 2001-08) 51.1-3
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52.202-1

Subpart 52.2—Text of Provisions and Clauses

52.200 Scope of subpart.

This subpart sets forth the text of al FAR provisions and
clauses (see 52.101(b)(1)) and gives a cross-reference to the
location in the FAR that prescribes the provision or clause.

52.201 [Reserved]

52.202-1 Definitions.
Asprescribed in section 2.201, insert the following clause:

DerINITIONS (DEC 2001)

(a) “Agency head” or “head of the agency” meansthe Sec-
retary (Attorney General, Administrator, Governor, Chairper-
son, or other chief official, as appropriate) of the agency,
unless otherwise indicated, including any deputy or assistant
chief official of the executive agency.

(b) “Commercial component” means any component that
isacommercial item.

(c) “Commercial item” means—

(1) Any item, other than real property, that is of atype
customarily used by the general public or by non-governmen-
tal entities for purposes other than governmenta purposes,
and that—

(i) Has been sold, leased, or licensed to the genera
public; or

(i) Has been offered for sale, lease, or license to the
genera public;

(2) Any item that evolved from an item described in
paragraph (c)(1) of this clause through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplacein timeto satisfy the delivery requirements under
a Government solicitation;

(3) Any item that would satisfy acriterion expressed in
paragraphs (c)(1) or (c)(2) of this clause, but for—

(i) Modifications of atype customarily available in
the commercial marketplace; or

(if) Minor modifications of a type not customarily
available in the commercia marketplace made to meet Fed-
erd Government requirements. “Minor” modifications
means modifications that do not significantly alter the non-
governmental function or essential physical characteristics of
an item or component, or change the purpose of a process.
Factors to be considered in determining whether a modifica-
tion is minor include the value and size of the modification
and the comparative value and size of thefinal product. Dol-
lar values and percentages may be used as guideposts, but are
not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the requirements
of paragraphs (c)(1), (2), (3), or (5) of this clause that are of a
type customarily combined and sold in combination to the
genera public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—

(i) Such services are procured for support of anitem
referred to in paragraph (c)(1), (2), (3), or (4) of this defini-
tion, regardless of whether such services are provided by the
same source or a the same time as the item; and

(i) The source of such services provides similar ser-
vices contemporaneoudly to the general public under terms
and conditions similar to those offered to the Federal Govern-
ment

(6) Services of atype offered and sold competitively in
substantial quantitiesin the commercial marketplace based on
established catalog or market prices for specific tasks per-
formed under standard commercia terms and conditions.
This does not include services that are sold based on hourly
rates without an established catalog or market price for aspe-
cific service performed. For purposes of these services—

(i) “Catalog price” meansapriceincluded in acata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, madeto asig-
nificant number of buyers constituting the general public; and

(i) “Market prices” means current prices that are
established in the course of ordinary trade between buyersand
sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.

(7) Any item, combination of items, or service referred
to in paragraphs (c)(1) through (c)(6), notwithstanding the
fact that the item, combination of items, or service is trans-
ferred between or among separate divisions, subsidiaries, or
affiliates of a Contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local Governments.

(d) “Component” means any item supplied to the Govern-
ment as part of an end item or of another component, except
that for usein 52.225-9, and 52.225-11 see the definitionsin
52.225-9(a) and 52.225-11(a).

(e) “Contracting Officer” means a person with the author-
ity to enter into, administer, and/or terminate contracts and
make related determinations and findings. The term includes
certain authorized representatives of the Contracting Officer
acting within the limits of their authority as delegated by the
Contracting Officer.

(f) “Nondevelopmental item” means—

(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (f)(1) of this defi-
nition that requires only minor modification or modifications
of a type customarily available in the commercial market-
place in order to meet the requirements of the procuring
department or agency; or

(FAC 2001-08) 52.2-1
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(3) Any item of supply being produced that does not
meet the requirements of paragraph (f)(1) or (f)(2) solely
because the item is not yet in use.

(g) Except as otherwise provided in this contract, the term
“subcontracts’ includes, but is not limited to, purchase orders
and changes and modifications to purchase orders under this
contract.

(End of clause)

Alternate | (May 2001). If the contract is for personal ser-
vices; construction; architect-engineer services; or disman-
tling, demolition, or removal of improvements, delete
paragraph (g) of the basic clause.

52.203-1 [Reserved]

52.203-2 Certificateof Independent Price Deter mination.

Asprescribed in 3.103-1, insert the following provision. If
the solicitation is a Request for Quotations, the terms “ Quo-
tation” and “ Quoter” may be substituted for “ Offer” and “ Off-
eror.”

CERTIFICATE OF INDEPENDENT PRICE DETERMINATION
(APR 1985)

(a) The offeror certifies that—

(1) Thepricesinthisoffer have been arrived at indepen-
dently, without, for the purpose of restricting competition, any
consultation, communication, or agreement with any other
offeror or competitor relating to—

(i) Those prices,

(if) The intention to submit an offer;, or

(iii) The methods or factors used to calculate the
prices offered.

(2) The pricesin this offer have not been and will not
be knowingly disclosed by the offeror, directly or indirectly,
to any other offeror or competitor before bid opening (in the
case of asealed bid solicitation) or contract award (in the case
of anegotiated solicitation) unless otherwise required by law;
and

(3) No attempt has been made or will be made by the
offeror to induce any other concern to submit or not to submit
an offer for the purpose of restricting competition.

(b) Each signature on the offer is considered to be a certi-
fication by the signatory that the signatory—

(1) Isthe person in the offeror’s organization responsi-
blefor determining the prices being offered in thisbid or pro-
posal, and that the signatory has not participated and will not
participate in any action contrary to paragraphs (a)(1) through
(a)(3) of this provision; or

(2)(i) Has been authorized, in writing, to act asagent for
the following principals in certifying that those principals
have not participated, and will not participate in any action
contrary to paragraphs (a)(1) through (a)(3) of this provision
[insert full name of person(s) in the

52.2-2

offeror’s organization responsible for determining the prices
offered in thisbid or proposal, and thetitle of hisor her posi-
tion in the offeror’s organization];

(if) Asan authorized agent, does certify that the prin-
cipals named in subdivision (b)(2)(i) of this provision have
not participated, and will not participate, in any action con-
trary to paragraphs (a)(1) through (a)(3) of thisprovision; and

(iii) Asan agent, has not personally participated, and
will not participate, in any action contrary to paragraphs
(8)(1) through (a)(3) of this provision.

(c) If the offeror deletes or modifies paragraph (a)(2) of
this provision, the offeror must furnish with its offer a signed
statement setting forth in detail the circumstances of the dis-
closure.

(End of provision)

52.203-3 Gratuities.
Asprescribed in 3.202, insert the following clause:

GRATUITIES (APR 1984)

(a) The right of the Contractor to proceed may be termi-
nated by written noticeif, after notice and hearing, the agency
head or a designee determines that the Contractor, its agent,
or another representative—

(1) Offered or gave agratuity (e.g., an entertainment or
gift) to an officer, official, or employee of the Government;
and

(2) Intended, by the gratuity, to obtain a contract or
favorable treatment under a contract.

(b) The facts supporting this determination may be
reviewed by any court having lawful jurisdiction.

(c) If thiscontract isterminated under paragraph (a) of this
clause, the Government is entitled—

(1) To pursue the same remedies as in a breach of the
contract; and

(2) In addition to any other damages provided by law,
to exemplary damages of not less than 3 nor more than 10
times the cost incurred by the Contractor in giving gratuities
to the person concerned, as determined by the agency head or
a designee. (This paragraph (c)(2) is applicable only if this
contract uses money appropriated to the Department of
Defense.)

(d) The rights and remedies of the Government provided
in this clause shall not be exclusive and are in addition to any
other rights and remedies provided by law or under this con-
tract.

(End of clause)
52.203-4 [Reserved]

52.203-5 Covenant Against Contingent Fees.
As prescribed in 3.404, insert the following clause:
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tance of the evaluation factors, such as in descending order

of importance.]

Technical and past performance, when combined, are
[Contracting Officer state, in accordance with

FAR 15.304, the relative importance of all other evaluation

factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total pricefor all optionsto the
total price for the basic requirement. The Government may
determine that an offer isunacceptableif the option pricesare
significantly unbalanced. Evaluation of options shall not
obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before
the offer's specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following provi-
sion:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (JuLYy 2002)

(a) Definitions. Asused in this provision:

“Emerging small business’ means a small business con-
cern whose sizeis no greater than 50 percent of the numerical
size standard for the NAICS code designated.

“Forced or indentured child labor” means all work or ser-
vice—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not lessthan 51 percent of whichisowned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
whichisowned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that isindependently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified asasmall business under the
criteriain 13 CFR part 121 and size standards in this solicita-
tion.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not lessthan 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned business concern” means a concern
whichisat least 51 percent owned by one or more women; or
in the case of any publicly owned business, at least 51 percent
of itsstock isowned by one or more women; and whose man-
agement and daily business operations are controlled by one
or more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(b) Taxpayer Identification Number (TIN) (26 U.S.C.
6109, 31 U.SC. 7701). (Not applicable if the offeror is
required to provide this information to a central contractor
registration database to be eligible for award.)

(1) All offerors must submit theinformation requiredin
paragraphs (b)(3) through (b)(5) of this provision to comply
with debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the
Internal Revenue Service (IRS).

(2) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the off-
eror's relationship with the Government (31U.S.C.
7701(c)(3)). If theresulting contract issubject to the payment
reporting requirements described in FAR 4.904, the TIN pro-
vided hereunder may be matched with IRS records to verify
the accuracy of the offeror’s TIN.

(3) Taxpayer Identification Number (TIN).

0 TIN:
O TIN has been applied for.

O TIN isnot required because:
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O Offeror isanonresident alien, foreign corpora-
tion, or foreign partnership that does not have
income effectively connected with the conduct
of atrade or business in the United States and
does not have an office or place of business or a
fiscal paying agent in the United States,

O Offeror isan agency or instrumentality of afor-

eign government;

O Offeror isan agency or instrumentality of the

Federal Government.

(4) Type of organization.
O Sole proprietorship;
Partnership;
Corporate entity (not tax-exempt);
Corporate entity (tax-exempt);
Government entity (Federal, State, or local);
Foreign government;
International organization per 26 CFR 1.6049-4;
O Other

(5) Common parent.

O Offeror isnot owned or controlled by acommon
parent;

0 Nameand TIN of common parent:

Name

TIN .

(c) Offerors must complete the following representations
when the resulting contract is to be performed inside the
United States, its territories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of Colum-
bia. Check al that apply.

(2) Small business concern. The offeror represents as
part of itsoffer that it O is, 0 isnot asmall business concern.

(2) eteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resents as part of itsoffer that it [ is, O isnot aveteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (c)(2) of
thisprovision.] The offeror represents as part of its offer that
it Ois, O isnot a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cernin paragraph (c)(1) of thisprovision.] The offeror repre-
sents, for general statistical purposes, that it O is, O ishot a

small disadvantaged business concern as defined in 13 CFR
124.1002.

[ Y [ |
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(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resentsthat it O is, O is not a women-owned small business
concern.

NoTE: Complete paragraphs (c)(6) and (c)(7) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(6) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself asa small
business concern in paragraph (c)(1) of this provision.] The
offeror represents that it [ is a women-owned business con-
cern.

(7) Tie bid priority for labor surplus area concerns. |If
thisisan invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:

(8) Small Business Size for the Small Business Com-
petitiveness Demonstration Program and for the Targeted
Industry Categories under the Small Business Competitive-
ness Demonstration Program. [Complete only if the offeror
hasrepresented itself to be a small business concern under the
size standards for this solicitation.]

(i) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).] The
offeror represents as part of its offer that it 0 is, O is not an
emerging small business.

(ii) [Complete only for solicitations indicated in an
addendumasbeing for one of thetargeted industry categories
(TICs) or four designated industry groups (DIGs).] Offeror
represents as follows:

(A) Offeror's number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror's average annual gross revenue for
thelast 3fiscal years (check the Average Annual Gross Num-
ber of Revenues column if size standard stated in the solicita-
tionis expressed in terms of annual receipts).

(Check one of the following):

Average Annual Gross

Number of Employees Revenues

__50o0r fewer __$1millionorless
51100 __$1,000,001—$2 million
_101—250 __$2,000,001—$3.5 million
__ 251—500 __$3,500,001—$5 million
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_ 501—750 __$5,000,001—$10 million
~ 751—1,000 __$10,000,001—$17 million
—_ Over 1,000 —_ Over $17 million

(9) [Complete only if the solicitation containsthe clause
at FAR 52.219-23, Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns, or FAR 52.219-25,
Small Disadvantaged Business Participation Program—Dis-
advantaged Satus and Reporting, and the offeror desires a
benefit based on its disadvantaged status.]

(i) General. The offeror represents that either—

(A) It O is, O is not certified by the Small Busi-
ness Administration as a small disadvantaged business con-
cern and identified, on the date of this representation, as a
certified small disadvantaged business concern in the data-
base maintained by the Small Business Administration (PRO-
Net), and that no material changein disadvantaged ownership
and control has occurred sinceits certification, and, wherethe
concern is owned by one or more individual s claiming disad-
vantaged status, the net worth of each individual upon whom
the certification is based does not exceed $750,000 after tak-
ing into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); or

(B) It O has, 0 has not submitted a completed
application to the Small Business Administration or aPrivate
Certifier to be certified as a small disadvantaged business
concern in accordance with 13 CFR 124, Subpart B, and a
decision on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since its application was submitted.

(il) O Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns.
The offeror represents, as part of its offer, that itisajoint ven-
ture that complies with the requirements in 13 CFR
124.1002(f) and that the representation in paragraph (c)(9)(i)
of thisprovision is accurate for the small disadvantaged busi-
ness concern that is participating in the joint venture. [The
offeror shall enter the name of the small disadvantaged busi-
ness concern that is participating in the joint ven-
ture: ]

(10) HUBZone small business concern. [Complete only
if the offeror represented itself asa small business concernin
paragraph (c)(1) of thisprovision.] The offeror represents, as
part of its offer, that—

() 1t Ois, O isnot aHUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by
the Small Business Administration, and no material changein
ownership and control, principal office, or HUBZone
employee percentage has occurred since it was certified by
the Small Business Administration in accordance with 13
CFR part 126; and

(i) 1t Ois, O isnot ajoint venture that complieswith
the requirements of 13 CFR part 126, and the representation
in paragraph (c)(10)(i) of this provision is accurate for the
HUBZone small business concern or concernsthat are partic-
ipating in the joint venture. [ The offeror shall enter the name
or names of the HUBZone small business concern or con-
cernsthat are participating inthejoint venture: ]
Each HUBZone small business concern participating in the
joint venture shall submit a separate signed copy of the HUB-
Zone representation.

(d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

() It O has, O has not participated in a previous
contract or subcontract subject to the Equal Opportunity
clause of this solicitation; and

(i) It O has, O hasnot filed al required compliance
reports.

(2) Affirmative Action Compliance. The offeror repre-
sents that—

(i) It O has developed and has on file, O has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(i) 1t O has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Paymentsto Influence Federal
Transactions (31 U.S.C. 1352). (Appliesonly if the contract
is expected to exceed $100,000.) By submission of its offer,
the offeror certifiesto the best of itsknowledge and belief that
no Federa appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an
officer or employee of any agency, aMember of Congress, an
officer or employee of Congress or an employee of aMember
of Congress on hisor her behalf in connection with the award
of any resultant contract.

(f) Buy American Act Certificate. (Applies only if the
clause at Federa Acquisition Regulation (FAR) 52.225-1,
Buy American Act—Supplies, is included in this solicita-
tion.)

(1) The offeror certifies that each end product, except
those listed in paragraph (f)(2) of thisprovision, isadomestic
end product asdefined inthe clause of thissolicitation entitled
“Buy American Act—Supplies’ and that the offeror has con-
sidered components of unknown origin to have been mined,
produced, or manufactured outside the United States. The
offeror shall list as foreign end products those end products
manufactured in the United States that do not qualify as
domestic end products.
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FAC 2001-07 MAY 15, 2002

52.212-3 FEDERAL ACQUISITION REGULATION
(2) Foreign End Products: (iv) The Government will evaluate offers in accor-
. - d iththepolici d ed f FAR Part 25.
Line Item No. Country of Origin ancew epoliciesandprocecureso

[List asnecessary]

(3) The Government will evaluate offers in accordance
withthepoliciesand proceduresof FAR Part 25.

(9)(1) Buy American Act—North American Free Trade
Agreement—I sraeli Trade Act Certificate. (Appliesonly if the
clause at FAR 52.225-3, Buy American Act—North Ameri-
can Free Trade Agreement—Isragli Trade Act, isincluded in
thissolicitation.)

() Theofferor certifiesthat each end product, except
those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provi-
sion, isadomestic end product as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act” and that the off-
eror has considered components of unknown origin to have
been mined, produced, or manufactured outside the United
States.

(i) The offeror certifies that the following supplies
are NAFTA country end products or Isragli end products as
defined in the clause of this solicitation entitled “Buy Ameri-
can Act—North American Free Trade Agreement—Israeli
TradeAct”:

NAFTA Country or Israeli End Products:;

Line Item No. Country of Origin

[Listasnecessary]

(iii) The offeror shall list those suppliesthat are for-
eign end products (other than those listed in paragraph
(9)(1)(ii) of this provision) as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act.” The offeror shall
list as other foreign end products those end products manufac-
tured in the United States that do not qualify as domestic end
products.

Other Foreign End Products:

Line Item No. Country of Origin

[Listasnecessary]
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(2) Buy American Act—North American Free Trade
Agreements—I sraeli Trade Act Certificate, Alternate | (MAY
2002). If Alternatel tothe clauseat FAR 52.225-3isincluded
in this solicitation, substitute the following paragraph
(9)(1)(ii) for paragraph (g)(2)(ii) of thebasic provision:

(9)(1)(ii) The offeror certifies that the following supplies
are Canadian end products as defined in the clause of this solic-
itation entitled “Buy American Act—North American Free
Trade Agreement—Israeli Trade Act”:

Canadian End Products:

Line Iltem No.

[Listasnecessary]

(3) Buy American Act—North American Free Trade
Agreements— sraeli Trade Act Certificate, Alternate || (MAY
2002). If Alternatell totheclauseat FAR 52.225-3isincluded
in this solicitation, substitute the following paragraph
(9)(1)(ii) for paragraph (g)(1)(ii) of thebasic provision:

(9)(1)(ii) The offeror certifies that the following supplies
are Canadian end products or Israeli end products as defined in
the clause of this solicitation entitled “Buy American Act—
North American Free Trade Agreement—I sraeli TradeAct”:

Canadianor Israeli End Products:

Line Item No. Country of Origin

[Listasnecessary]

(4) Trade Agreements Certificate. (Appliesonly if the
clauseat FAR 52.225-5, Trade Agreements, isincluded in this
solicitation.)

(i) The offeror certifiesthat each end product, except
those listed in paragraph (g)(4)(ii) of thisprovision, isaU.S.-
made, designated country, Caribbean Basin country, or
NAFTA country end product, as defined in the clause of this
solicitation entitled” Trade Agreements.”

(ii) The offeror shall list as other end products those
end products that are not U.S.-made, designated country,
Caribbean Basin country, or NAFTA country end products.
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executive orders applicable to acquisitions of commercial
items or components:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

__ (4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreement
(CBA) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,
isin excess of the smplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller Genera of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonabletimestherecords, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the recordsrelating to thework
terminated shall be made availablefor 3 yearsafter any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finaly
resolved.

(3) Asused inthis clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardiess of type and regardless of form. This does not
requirethe Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to aprovision of law.

(e) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c) or (d) of this clause, the Contractor is
not required to include any FAR clause, other than those listed
below (and as may be required by an addenda to this para-
graph to establish the reasonabl eness of pricesunder Part 15),

in asubcontract for commercial items or commercial compo-
nents—

(2) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Equal Opportunity for Special Disabled
Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans (38 U.S.C. 4212);

(3) 52.222-36, Affirmative Action for Workers with
Disahilities (29 U.S.C. 793);

(4) 52.247-64, Preference for Privately-Owned U.S.
Flag Commercia Vessels (46 U.S.C. 1241) (flow down not
required for subcontracts awarded beginning May 1, 1996);
and

(5) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-
graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause’.

52.213-1 Fast Payment Procedure.
Asprescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsihility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of lossfor sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(i) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(FAC2001-08) 52.2-35
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(ii) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. |f transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, aternatively, shall include the following information
on theinvoice, in addition to that required in paragraph (c)(1)
of this clause:

(i) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”
(i) Shipment number.
(iif) Mode of shipment.
(iv) Atlineitem level—
(A) National stock number and/or manufacturer's
part number;
(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Poaint, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if
in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
thefollowing information at the lineitem level, in addition to
that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(ii) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where areceiving report is not required, the Con-
tractor shall include a copy of theinvoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor shall
mark all outer shipping containers “FAST PAY.”

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

52.2-36

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orderswill be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Noticeto Supplier.
Asprescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

Thisis afirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Termsand Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (JuLY 2002)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of

law or Executive order:

(i) 52.222-3, Convict Labor (Auc 1996) (E.O.
11755).

(i) 52.222-21, Prohibition of Segregated Facilities
(Fes 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JuLy 2000) (E.O.'s 12722, 12724, 13059, 13067,
13121, and 13129).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment (FEB
2002).

(i) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (FEB 2002).

(v) 52.233-1, Disputes (JuLy 2002).
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ity of the Buy American Act shall submit the request with its
offer, including the information and applicable supporting
data required by paragraphs (c) and (d) of the clause at FAR
52.225-9.

52.225-11 Buy American Act—Construction Materials
under Trade Agreements.
As prescribed in 25.1102(c), insert the following clause:

Buy AMERICAN ACT—CONSTRUCTION MATERIALS
UNDER TRADE AGREEMENTS (JuLY 2002)

(a) Definitions. Asused in thisclause—

“Component” means an article, material, or supply
incorporated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or sub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency
life safety systems, such as emergency lighting, fire alarm,
and audio evacuation systems, that are discrete systemsincor-
porated into a public building or work and that are produced
as complete systems, are evaluated as a single and distinct
construction material regardless of when or how the individ-
ual parts or components of those systems are delivered to the
congtruction site. Materials purchased directly by the Gov-
ernment are supplies, not construction material.

“Cost of components’ means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not aduty-free entry certificateisissued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs asso-
ciated with the manufacture of the end product.

“Designated country” means any of the following coun-
tries:

Aruba Kiribati
Austria Korea, Republic of
Bangladesh Lesotho
Belgium Liechtenstein
Benin L uxembourg
Bhutan Malawi
Botswana Maldives
Burkina Faso Mali

Burundi Mozambique
Canada Nepal

Cape Verde Netherlands
Central African Republic Niger

52.225-11
Chad Norway
Comoros Portugal
Denmark Rwanda
Djibouti Sao Tome and Principe
Equatorial Guinea SierraLeone
Finland Singapore
France Somalia
Gambia Spain
Germany Sweden
Greece Switzerland
Guinea TanzaniaU.R.
Guinea-Bissau Togo
Haiti Tuvalu
Hong Kong Uganda
Iceland United Kingdom
Ireland Vanuatu
Israel Western Samoa
Italy Yemen
Japan

“Designated country construction material” means a con-
struction material that—
(1) Iswholly the growth, product, or manufacture of a
designated country; or
(2) Inthe case of aconstruction material that consistsin
whole or in part of materials from another country, has been
substantially transformed in a designated country into a new
and different construction material distinct from the materials
from which it was transformed.
“Domestic construction material” means—
(1) An unmanufactured construction material mined or
produced in the United States; or
(2) A construction material manufactured in the United
States, if the cost of its components mined, produced, or man-
ufactured in the United States exceeds 50 percent of the cost
of al its components. Components of foreign origin of the
same class or kind for which nonavailability determinations
have been made are treated as domestic.
“Foreign construction material” means a construction
material other than a domestic construction material.
“North American Free Trade Agreement country” means
Canada or Mexico.
“North American Free Trade Agreement country construc-
tion material” means a construction materia that—
(2) Iswholly the growth, product, or manufacture of a
North American Free Trade Agreement (NAFTA) country; or
(2) Inthe case of aconstruction material that consistsin
whole or in part of materials from another country, has been
substantially transformedinaNAFTA country into anew and
different construction material distinct from the materials
from which it was transformed.
“United States” means the 50 States and the District of
Columbia, U.S. territories and possessions, Puerto Rico, the
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Northern Marianalslands, and any other place subjectto U.S.
jurisdiction, but does not include leased bases.

(b) Construction materials. (1) This clause implements
the Buy American Act (41 U.S.C. 10a - 10d) by providing a
preference for domestic construction material. In addition,
the Contracting Officer has determined that the Trade Agree-
ments Act and the North American Free Trade Agreement
(NAFTA) apply to thisacquisition. Therefore, the Buy Amer-
ican Act restrictions are waived for designated country and
NAFTA country construction materials.

(2) The Contractor shall use only domestic, designated
country, or NAFTA country construction material in perform-
ing this contract, except as provided in paragraphs (b)(3) and
(b)(4) of this clause.

(3) The requirement in paragraph (b)(2) of this clause
does not apply to the construction materials or components
listed by the Government as follows:

[Contracting Officer to list applicable excepted materials or
indicate “ none’ ]

(4) The Contracting Officer may add other foreign con-
struction material to thelist in paragraph (b)(3) of this clause
if the Government determines that—

(i) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the restrictions of the Buy American
Act is unreasonable when the cost of such material exceeds
the cost of foreign material by more than 6 percent;

(if) The application of the restriction of the Buy
American Act to a particular construction material would be
impracticable or inconsistent with the public interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercia quantities of a satisfactory
quality.

(c) Request for determination of inapplicability of the Buy
American Act. (1)(i) Any Contractor request to use foreign
construction material in accordance with paragraph (b)(4) of
this clause shall include adequate information for Govern-
ment evaluation of the request, including—

(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;

(C) Quartity;

(D) Price;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier;
and

(H) A detailed justification of the reason for use
of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.
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(ii) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(iii) The price of construction material shall include
al delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for adetermination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award. If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a deter-
mination.

(2) If the Government determines after contract award
that an exception to the Buy American Act applies and the
Contracting Officer and the Contractor negotiate adequate
consideration, the Contracting Officer will modify the con-
tract to allow use of the foreign construction material. How-
ever, when the basis for the exception is the unreasonable
price of adomestic construction material, adequate consider-
aion is not less than the differential established in paragraph
(b)(4)(i) of this clause.

(3) Unless the Government determines that an excep-
tionto the Buy American Act applies, use of foreign construc-
tion material is noncompliant with the Buy American Act.

(d) Data. To permit evaluation of requests under para-
graph (c) of this clause based on unreasonable cost, the Con-
tractor shall include the following information and any

applicable supporting data based on the survey of suppliers:

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS
PRICE COMPARISON
Unit of Quantity
Measure

Price

(Dallars)*

Construction
Material Description
Item1:
Foreign
material
Domestic construction
material
Item 2:
Foreign
material
Domestic construction
material

construction

construction

[List name, address, telephone number, and contact for suppliers
surveyed. Attach copy of response; if oral, attach summary.]
[Include other applicable supporting information.]

[* Include all delivery costs to the construction site and any appli-
cable duty (whether or not a duty-free entry certificate is issued).]

(End of clause)

Alternate | (May 2002). As prescribed in 25.1102(c)(3),
delete the definitions of “North American Free Trade Agree-
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52.233-1 Disputes.
As prescribed in 33.215, insert the following clause:

DiIsPUTES (JuLY 2002)

(a) This contract is subject to the Contract Disputes Act of
1978, as amended (41 U.S.C. 601-613).

(b) Except asprovided inthe Act, all disputesarising under
or relating to this contract shall be resolved under this clause.

(c) “Claim,” asused inthisclause, means awritten demand
or written assertion by one of the contracting parties seeking,
as a matter of right, the payment of money in a sum certain,
the adjustment or interpretation of contract terms, or other
relief arising under or relating to this contract. However, a
written demand or written assertion by the Contractor seeking
the payment of money exceeding $100,000 is not a claim
under the Act until certified. A voucher, invoice, or other rou-
tine request for payment that is not in dispute when submitted
is not a claim under the Act. The submission may be con-
verted to a claim under the Act, by complying with the sub-
mission and certification requirements of this clause, if it is
disputed either as to liability or amount or is not acted upon
in areasonable time.

(d)(1) A claim by the Contractor shall be made in writing
and, unless otherwise stated in this contract, submitted within
6 years after accrual of the claim to the Contracting Officer
for awritten decision. A claim by the Government against the
Contractor shall be subject to a written decision by the Con-
tracting Officer.

(2)(i) The Contractor shall provide the certification
specified in paragraph (d)(2)(iii) of this clause when submit-
ting any claim exceeding $100,000.

(ii) The certification requirement does not apply to
issues in controversy that have not been submitted as all or
part of aclaim.

(iii) Thecertification shall stateasfollows: “I certify
that the claim is made in good faith; that the supporting data
are accurate and complete to the best of my knowledge and
belief; that the amount requested accurately reflects the con-
tract adjustment for which the Contractor believes the Gov-
ernment isliable; and that | am duly authorized to certify the
claim on behalf of the Contractor.”

(3) The certification may be executed by any person
duly authorized to bind the Contractor with respect to the
claim.

(e) For Contractor claims of $100,000 or less, the Con-
tracting Officer must, if requested in writing by the Contrac-
tor, render a decision within 60 days of the request. For
Contractor-certified claims over $100,000, the Contracting
Officer must, within 60 days, decide the claim or notify the
Contractor of the date by which the decision will be made.

(f) The Contracting Officer's decision shall be final unless
the Contractor appeals or files asuit as provided in the Act.

(g) If the claim by the Contractor is submitted to the Con-
tracting Officer or aclaim by the Government is presented to
the Contractor, the parties, by mutual consent, may agree to
use aternative dispute resolution (ADR). If the Contractor
refusesan offer for ADR, the Contractor shall inform the Con-
tracting Officer, in writing, of the Contractor’s specific rea
sons for rejecting the offer.

(h) The Government shall pay interest on the amount
found due and unpaid from (1) the date that the Contracting
Officer receives the claim (certified, if required); or (2) the
datethat payment otherwise would be dug, if that dateislater,
until the date of payment. With regard to claimshaving defec-
tive certifications, as defined in FAR 33.201, interest shall be
paid from the date that the Contracting Officer initialy
receivesthe claim. Simple interest on claims shall be paid at
therate, fixed by the Secretary of the Treasury as provided in
the Act, which is applicable to the period during which the
Contracting Officer receives the claim and then at the rate
applicable for each 6-month period as fixed by the Treasury
Secretary during the pendency of the claim.

(i) The Contractor shall proceed diligently with perfor-
mance of thiscontract, pending final resolution of any request
for relief, claim, appeal, or action arising under the contract,
and comply with any decision of the Contracting Officer.

(End of clause)

Alternate| (Dec 1991). As prescribed in 33.215, substitute
the following paragraph (i) for paragraph (i) of the basic
clause:

(i) The Contractor shall proceed diligently with perfor-
mance of this contract, pending fina resolution of any request
for relief, claim, appeal, or action arising under or relating to the
contract, and comply with any decision of the Contracting
Officer.

52.233-2 Service of Protest.
As prescribed in 33.106, insert the following provision:

SERVICE OF PROTEST (AUG 1996)

(a) Protests, as defined in section 33.101 of the Federal
Acquisition Regulation, that arefiled directly with an agency,
and copies of any protests that are filed with the General
Accounting Office (GAO), shall be served on the Contracting
Officer (addressed asfollows) by obtaining written and dated
acknowledgment of receipt from .
[Contracting Officer designate the official or location where
a protest may be served on the Contracting Officer.]

(b) The copy of any protest shall be received in the office
designated above within one day of filing a protest with the
GAO.

(End of provision)
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52.233-3 Protest after Award.
As prescribed in 33.106(b), insert the following clause:

PROTEST AFTER AWARD (AUG 1996)

(a) Upon receipt of a notice of protest (as defined in FAR
33.101) or a determination that a protest is likely (see FAR
33.102(d)), the Contracting Officer may, by written order to
the Contractor, direct the Contractor to stop performance of
thework called for by this contract. The order shall be specif-
ically identified as astop-work order issued under this clause.
Upon receipt of the order, the Contractor shall immediately
comply with its terms and take all reasonable steps to mini-
mize the incurrence of costs allocable to the work covered by
the order during the period of work stop-page. Upon receipt
of the final decision in the protest, the Contracting Officer
shall either—

(1) Cancel the stop-work order; or

(2) Terminate the work covered by the order as pro-
vided in the Default, or the Termination for Convenience of
the Government, clause of this contract.

(b) If astop-work order issued under thisclauseis canceled
either before or after afinal decision in the protest, the Con-
tractor shall resumework. The Contracting Officer shall make
an equitable adjustment in the delivery schedule or contract
price, or both, and the contract shall be modified, in writing,
accordingly, if—

(1) The stop-work order results in an increase in the
time required for, or in the Contractor’s cost properly alloca-
ble to, the performance of any part of this contract; and

(2) The Contractor asserts its right to an adjustment
within 30 days after the end of the period of work stoppage;
provided, that if the Contracting Officer decidesthe factsjus-
tify the action, the Contracting Officer may receive and act
upon a proposal at any time before final payment under this
contract.

(c) If astop-work order is not canceled and the work cov-
ered by the order is terminated for the convenience of the
Government, the Contracting Officer shall allow reasonable
costs resulting from the stop-work order in arriving at the ter-
mination settlement.

(d) If astop-work order is not canceled and the work cov-
ered by the order is terminated for default, the Contracting
Officer shall allow, by equitable adjustment or otherwise, rea-
sonable costs resulting from the stop-work order.

(e) The Government'’s rights to terminate this contract at
any time are not affected by action taken under this clause.

(f) If, asthe result of the Contractor’s intentional or negli-
gent misstatement, misrepresentation, or miscertification, a
protest related to this contract is sustained, and the Govern-
ment pays costs, as provided in FAR 33.102(b)(2) or
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33.104(h)(1), the Government may require the Contractor to
reimburse the Government the amount of such costs. 1n addi-
tion to any other remedy available, and pursuant to the
requirements of Subpart 32.6, the Government may collect
this debt by offsetting the amount against any payment due
the Contractor under any contract between the Contractor and
the Government.

(End of clause)

Alternate | (June 1985). As prescribed in 33.106(b), sub-
stitute in paragraph (a)(2) the words “the Termination clause
of this contract” for the words “the Default, or the Termina-
tion for Convenience of the Government clause of this con-
tract.” In paragraph (b) substitute the words “an equitable
adjustment in the delivery schedule, the estimated cost, the
fee, or a combination thereof, and in any other terms of the
contract that may be affected” for the words “an equitable
adjustment in the delivery schedule or contract price, or
both”.

52.234-1 Industrial Resources Developed Under Defense
Production Act Titlelll.

Asprescribed at 34.104, insert the following clause:

INDUSTRIAL RESOURCES DEVELOPED UNDER DEFENSE
ProDUCTION ACT TITLE 11 (DEC 1994)

(a) Definitions. “Titlelll industrial resource” means mate-
rials, services, processes, or manufacturing equipment
(including the processes, technologies, and ancillary services
for the use of such equipment) established or maintained
under the authority of Title Ill, Defense Production Act
(50 U.S.C. App. 2091-2093).

“Title Il project contractor” means a contractor that has
received assistance for the devel opment or manufacture of an
industrial resource under 50 U.S.C. App. 2091-2093, Defense
Production Act.

(b) The Contractor shall refer any request from a Title 111
project contractor for testing and qualification of a Title 111
industrial resource to the Contracting Officer.

(c) Upon the direction of the Contracting Officer, the Con-
tractor shall test Titlelll industrial resourcesfor qualification.
The Contractor shall provide the test results to the Defense
Production Act Office, Title Il Program, located at Wright
Patterson Air Force Base, Ohio 45433-7739.

(d) When the Contracting Officer modifies the contract to
direct testing pursuant to this clause, the Government will
provide the Title 11 industrial resource to be tested and will
make an equitable adjustment in the contract for the costs of
testing and qualification of the Title 11 industrial resource.
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